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APPENDIX 


Business Apvisory COUNCIL FOR THE DEPARTMENT OF COMMERCE 
(December 1952) 
MEMBERSHIP 


Hon. Charles Sawyer, Ex Officio General Chairman, 

Robert T. Stevens, Chairman. S. D. Bechtel, Vice Chairman. John D. 
Biggers, Vice Chairman. Philip D. Reed, Vice Chairman. John C, Virden, Vice 
Chairman. Walter White, Executive Director. 


ACTIVE MEMBERS 


S. C. Allyn, president, the National Cash Register Co., Main and K Streets, 
Dayton, Ohio. 
W. L. Batt, Kenilworth Apartments, Philadelphia 44, Pa. 
S. D. Bechtel, president, Bechtel Corp., 155 Sansome Street, San Francisco, 
Calif. 
John D. Biggers, president, Libbey-Owens-Ford Glass Co., Nicholas Building, 
Toledo, Ohio. 
Harold Boeschenstein, president, Owens-Corning Fiberglas Corp., Toledo, Ohio. 
Howard Bruce, chairman of the beard, Worthington Pump & Machinery Corp., 
Baltimore, Md. 
Paul C. Cabot, partner, State Street Research & Management Co., 140 Federal 
Street, Boston, Mass. 
Lucius D. Clay, chairman of the board, Continental Can Co., Inc., 100 East 42d 
Street, New York, N. Y. 
John L, Collyer, chairman of the board and president, the B. F. Goodrich Co., 
500 South Main Street, Akron, Ohio. 
Ralph J. Cordiner, president, General Electric Co., 570 Lexington Avenue, 
New York, N. Y. 
John Cowles, president, the Minneapolis Star & Tribune, 425 Portland, Minne- 
apolis, Minn. 
C. R. Cox, president, Kennecott Copper Corp., 161 East 42d Street, New York, 
N. Y. 
Harlow H. Curtice, executive vice president, General Motors Corp., 3044 West 
Grand Boulevard Detroit, Mich. 
Paul L. Davies, president, Food Machinery & Chemical Corp., Post Office Box 
760, San Jose, Calif. 
Frank R. Denton, vice chairman of the board, Mellon National Bank & Trust 
Co., Pittsburgh, Pa. 
« R. R. Deupree, chairman of the board The Procter & Gamble Co., Cincinnati, 
hio. 
Benjamin F. Fairless, chairman of the board United States Steel Corp., 71 
Broadway, New York, N. Y. 
ie B. Folsom, treasurer, Eastman Kodak Co., 343 State Street, Rochester, 


N. Y. 
John M. Franklin, president, United States Lines Co., 1 Broadway, New York, 
N.Y 


G. Keith Funston, president, New York Stock Exchange, 11 Wall Street, New 
York, N. Y. 


Crawford H. Greenewalt, president, E. I. du Pont de Nemours & Co., Wilming- 
ton, Del. 


F. G. Gurley, president, the Atchison, Topeka & Santa Fe Railway System, 80 
East Jackson Boulevard, Chicago, Ill. 
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Joseph B. Hall, president, the Kroger Co., 35 East Seventh Street, Cincinnati, 
Ohio. 

Eugene Holman, president, Standard Oil Company (New Jersey), 30 Rockefeller 
Plaza, New York, N. Y. 

Charles R. Hook, chairman, Armco Steel Corp., Middletown, Ohio. 

Preston Hotchkis, vice chairman, Founders’ Insurance Co., 523 West Sixth 
Street, Los Angles, Calif. 

A. W. Hughes, president, J. C. Penney Co., Inc., 330 West 34th Street, New 
York, N. Y. 

G. M. Humphrey, chairman of the board, the M. A. Hanna Co., Leader Building, 
Cleveland, Ohio. 

Jamés S. Knowlson, chairman of the board, Stewart-Warner Corp., 1826 
Diversey Parkway, Chicago, Ill. 

E. H. Lane, president, the Lane Co., Inc., Altavista, Va. 

Donold B. Lourie, president, the Quaker Oats Co., Merchandise Mart Plaza, 
Chicago, Ill. 

J. Spencer Love, chairman of the board, Burlington Mills Corp., Box L-1, 
Greensboro, N. C. 

Deane W. Malott, president, Cornell University, Ithaca, N. Y. 

George C. Marshall, Dodona Manor, Leesburg, Va. 

Thomas B. McCabe, president, Scott Paper Co., Front and Market Streets, 
Chester, Pa. 

John L. McCaffrey, president, International Harvester Co., 180 North Michigan 
Avenue, Chicago, Ill. 

James H. McGraw, Jr., 79 East 79th Street, New York, N. Y. 

John P. McWilliams, chairman of the board the Youngstown Steel Door Co., 
the Arcade, Cleveland, Ohio. 

George H. Mead, honorary chairman the Mead Corp., 118 West First Street, 
Dayton, Ohio. 

George G. Montgomery, vice president, Castle & Cooke, Ltd., 215 Market Street, 
San Francisco, Calif. 

Thomas A. Morgan, 217 East 62d Street, New York, N. Y. 

George L. Morrison, president-chairman, General Baking Co., 420 Lexington 
Avenue, New York, N. Y. 

T. S. Petersen, president, Standard Oil Company of California, 225 Bush Street, 
San Francisco, Calif. 

Gwilym A. Price, president, Westinghouse Electric Corp., 401 Liberty Avenue, 
Pittsburgh, Pa. 

Edgar M. Queeny, chairman of the board, Monsanto Chemical Co., 1700 South 
Second Street, St. Louis, Mo. 

Clarence B. Randall, president, Inland Steel Co., 38 South Dearborn Street, 
Chicago, M1. 

Philip D. Reed, chairman of the board, General Electric Co., 570 Lexington 
Avenue, New York, N. Y. 

Winfield W. Riefler, assistant to the chairman, Board of Governors of the Fed- 
eral Reserve System, Washington, D. C. 

E. A. Roberts, chairman of the corporation, Watermay Streamship Corp., 61 St. 
Joseph Street, Mobile, Ala. 
. Reuben B. Robertson, Jr., president, the Champion Paper & Fibre Co., Hamilton, 

hio. 

C. R. Smith, president, American Airlines, 100 Park Avenue, New York, N. Y. 

John W. Snyder, the Secretary of the Treasury, Washington, D. C. 

Kenneth A. Spencer, president, Spencer Chemical Co., 610 Dwight Building, 
Kansas City, Mo. 

Robert T. Stevens, chairman of board, J. P. Stevens & Co., Inc., 1460 Broadway, 
New York, N. Y. 

Gardiner Symonds, president, Tennessee Gas Transmission Co., Post Office 
Box 2511, Houston, Tex. 

Juan T. Trippe, president, Pan American World Airways System, Chrysler 
Building, New York, N. Y. 

John ©. Virden, chairman of board, John C. Virden Co., 6103 Longfellow 
Avenue, Cleveland, Ohio. 

J. Carlton Ward, Jr., Colton Street, Farmington, Conn. 

Thomas J. Watson, Jr., president, International Business Machines Corp., 590 
Madison Avenue, New York, N. Y. 
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ener J. Weinberg, partner, Goldman, Sachs & Co., 30 Pine Street, New York, 
N.Y 


R. W. Woodruff, chairman of the executive committee, The Coca-Cola Co., 310 
North Avenue NW., Atlanta, Ga. 


GRADUATE MEMBERS 


Winthrop W. Aldrich, chairman, board of directors, the Chase National Bank, 
18 Pine Street, New York, N. Y. 

Clarence Avildsen, chairman, Avildsen Tools & Machines, Inc., 96 Lafayette 
Street, New York, N. Y. 

Hiland G. Batcheller,’ chairman of the board, Allegheny Ludlum Steel Corp., 
Oliver Building, Pittsburgh, Pa. 

James B. Black, president, Pacific Gas & Electric Co., 245 Market Street, San 
Francisco, Calif. 

Mason Britton, president, Metal Cutting Tool Institute, 3114 Chrysler Building, 
New York, N. Y. 

Edward E. Brown, chairman of the board, the First National Bank of Chicago, 
38 South Dearborn Street, Chicago, Ill. 

Prentiss M. Brown, chairman of the board, the Detroit Edison Co., 2000 Second 
Avenue, Detroit, Mich. 

James F. Brownlee,! 290 Long Meadow Road, Fairfield, Conn. 

Vannevar Bush,! president, Carnegie Institution of Washington, 16th and P 
Streets NW, Washington, D.C. 

J. T. Cecil, chairman of board, Interstate Hardware Co., Inc., Bristol, Tenn.- 
Va. 

Charles S. Cheston, Philadelphia National Bank Building, 1416 Chestnut Street, 
Philadelphia, Pa. 

C. S. Ching, 1625 I Street NW., Washington, D. C. 

W. L. Clayton, chairman, board of directors, Anderson, Clayton & Co., Cotton 
Exchange Building, Houston, Tex. 

Carle C. Conway, chairman of the executive committee, Continental Can Co., 
Inc., 100 East 42d Street, New York, N. Y. 

Edw. B. Cosgrove, president, Green Giant Co., Le Sueur, Minn. 

W. Howard Cox, president, the Union Central Life Insurance Co., Cincinnati, 
Ohio. 

Wm. H. Danforth, chairman of the board, Ralston Purina Co., St. Louis, Mo. 

Donald K. David, dean, Graduate School of Business Administration, Harvard 
University, Soldiers Field, Boston, Mass. 

Chester C. Davis,! associate director, the Ford Foundation, 914 East Green 
Street, Pasadena, Calif. 

Ernest G. Draper, member, board of governors, Gallaudet College, Washington, 
D.C. 

Gano Dunn, president, the J. G. White Engineering Corp., 80 Broad Street, 
New York, N. Y. 

Robert G. Elbert, 599 Madison Avenue, New York, N. Y. 

W. Y. Elliott, department of government, Harvard University, Cambridge, 
Mass. 

Fred Rogers Fairchild, Knox professor of economics emeritus, Yale University, 
New Haven, Conn. 

Lincoln Filene, president, Wm. Filene’s Sons Co., Boston, Mass. 

Charles T. Fisher, Jr., president, National Bank of Detroit, Detroit, Mich. 

Ralph E, Flanders, United States Senate, Washington, D. C. 

Robert V. Fleming, president, the Riggs National Bank, Washington, D. C 

J. F. Fogarty, chairman of the board, West Kentucky Coal Co., 60 Broadway, 
New York, N. Y. 

Henry Ford II, president, Ford Motor Co., 3000 Schaefer Road, Dearborn, Mich. 

Jacob France, chairman of the board, Mid Continent Petroleum Corp., 316 
Equitable Building, Baltimore, Md. 

Clarence Francis, chairman of the board, General Foods Corp., 250 Park Ave- 
nue, New York, N. Y. 

James D. Francis, president, the Powellton Coal Co., post office box 2173, 
Huntington, W. Va. 

H. B. Friele, vice president, The Nakat Packing Corp., Dexter Horton Building, 
Seattle, Wash. 


1 Not on mailing list. 
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Frederick V. Geier, president, The Cincinnati Milling Machine Co., Cincinnati, 
Ohio. 


Henry F. Grady, president, San Francisco Federated Fund, 240 Sansome 
Street, San Francisco, Calif. 
A. P. Greensfelder, consulting constructor, Fruin-Colnon Contracting Co., 
1706 Olive Street, St. Louis, Mo. 
Rolland J. Hamilton, director, American Radiator & Standard Sanitary Corp., 
40 West 40th Street, New York, N. Y. 
John M. Hancock, partner, Lehman Bros., 1 William Street, New York, N. Y. 
W. A. Harriman, Director for Mutual Security, Washington, D. C. 
W. H. Harrison, president, International Telephone & Telegraph Corp., 67 
Broad Street, New York, N. Y. 
Henry H. Heimann, executive manager, National Association of Credit Men, 
229 Fourth Avenue, New York, N. Y. 
Paul G. Hoffman, director, The Ford Foundation, 914 East Green Street, 
Pasadena, Calif. 
Thomas 8. Holden, president, F. W. Dodge Corp., 119 West 40th Street, New 
York, N. Y. 
Lou E. Holland, chairman of the board, Holland Engraving Co., 422 Admiral 
Boulevard, Kansas City, Mo. 
John Holmes, president, Swift & Co., Union Stock Yards, Chicago, Ill. 
James W. Hook, chairman of the board, The United Illuminating Co., New 
Haven, Conn. 
Jay C. Hormel, chairman of the board, Geo. A. Hormel & Co., Austin, Minn. 
2 Amory Houghton, chairman of the board, Corning Glass Works, Corning, 
a Ri 
. Seg . Igleheart, president, General Floods Corp., 250 Park Avenue, New 
ork, N. Y. 
tric A. Johnston, president, Motion Picture Association of America, Inc., 
Washington, D. C. 
Alfred W. Jones, chairman of the board, Sea Island Co., Sea Island, Ga. 
Harrison Jones, 1609 Candler Building, Atlanta, Ga. 
Ernest Kanzler, chairman of the board, Universal CIT Credit Corp., United 
Artists Building, Detroit, Mich. 
Henry P. Kendall, chairman of the board, The Kendall Co., 140 Federal Street, 
Boston, Mass. 
Fred I. Kent, director, Bankers Trust Co., 100 Broadway, New York, N. Y. 
Emory Scott Land, president, Air Transport Association of America, 1107 16th 
Street, NW., Washintgon, D. C. 
Roger D. Lapham, 215 Market Street, San Francisco, Calif. 
Fred Lazarus, Jr., president, Federated Department Stores, Inc., 707 Race 
Street, Cincinnati, Ohio. 
C. K. Leith, professor of geology emeritus, University of Wisconsin, Madison, 
Wis. 
William E. Levis, director, Owens-Illinois Glass Co., Ohio Building, Toledo, 
Ohio. 
Paul W. Litchfield, chairman of the board, The Goodyear Tire & Rubber Co., 
1144 East Market Street, Akron, Ohio. 
George H. Love, president, Pittsburgh Consolidation Coal Co., Inc., Koppers 
Building, Pittsburgh, Pa. 
Robert L. Lund, industry counsel, 300 South Euclid Avenue, St. Louis, Mo. 
Roswell Magill, Cravath, Swaine & Moore, 15 Broad Street, New York, N. Y. 
Stacy May,’ economist, International Basic Economy Corp., 30 Rockefeller 
Plaza, New York, N. Y. 
Charles P. McCormick, chairman of the board and president, McCormick & 
Co., Inc., Light and Barre Streets, Baltimore, Md. 
Earl M. McGowin, vice president, W. T. Smith Lumber Co., Chapman, Ala. 
-aul B. McKee, president, Pacific Power & Light Co., Public Service Building, 
Portland, Oreg. 
James D. Mooney,’ chairman of the board, Technical Managers, Inc., 11 West 
42d Street, New York, N. Y. 
D. Hayes Murphy, president, the Wiremold Co., Hartford, Conn. 
W. J. Murray, Jr., chairman of the board, McKesson & Robbins, Inc., 155 
East 44th Street, New York, N. Y. 
D. M. Nelson,’ 9489 Dayton Way, Beverly Hills, Calif. 
Ernest E. Norris, chairman, Southern Railway Co., 15th and K Streets NW., 
Washington, D. C. 


1 Not on mailing list. 
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Nicholas H. Noyes, chairman finance committee, Eli Lilly & Co., 740 South 
Alabama Street, Indianapolis, Ind. 

C. R. Palmer, director, Cluett, Peabody & Co., Inc., 10 East 40th Street, New 
York, N. Y. 

Robert H. Patchin, 150 East 73d Street, New York, N. Y. 

Richard C. Patterson, Jr., 111 Broadway, New York, N. Y. 

A, Q. Petersen, president, Wesson Oil & Snowdrift Co., Inc., 210 Barrone Street, 
New Orleans, La. 

John L. Pratt, Chatham, Fredericksburg, Va. 

H. W. Prentis, Jr., chairman of the board, Armstrong Cork Co., Lancaster, Pa. 

Walter M. Ringer, chairman, Foley Manufacturing Co., 3300 Fifth Street, 
NE., Minneapolis, Minn. 

Reuben B. Robertson, chairman of the board, the Champion Paper & Fibre Co., 
Canton, N. C. 

W. S. S. Rodgers, chairman of the board, the Texas Co., 1385 East 42d Street, 
New York, N. Y. 

Emil Schram, Hill Crest, Rural Route No. 1, Peru, Ind. 

George A. Sloan, president, Blue Ridge Mutual Fund, 14 Wall Street, New 
York, N. Y. 

Blackwell Smith, Smith, Sargent, Doman, Hoffman & Grant, 521 Fifth Avenue, 
New York, N. Y. 

A. E. Staley, Jr., president, A. E. Staley Manufacturing Co., Decatur, Il. 

Hardwick Stires, partner, Scudder, Stevens & Clark, 1 Wall Street, New 
York, N. Y. 

R. Douglas Stuart, vice chairman, board of directors, the Quaker Oats Co., 
Merchandise Mart Plaza, Chicago, Il. 

Walter C. Teagle, 30 Rockefeller Plaza, New York, N. Y. 

Thomas J. Watson, chairman of the board, International Business Machines 
Corp., 590 Madison Avenue, New York, N. Y. 

J. W. Watzek, Jr., partner, Crossett Watzek Gates, 80 East Jackson Boulevard, 
Chicago, Ill. 

Samuel P. Wetherill, president, Hyper-Humus Co., 763 West Lancaster Avenue, 
Bryn Mawr, Pa. 

W. H. Wheeler, Jr., president, Pitney-Bowes, Inc., 757 Pacific Street, Stamford, 
Conn. 

A. D. Whiteside,’ president, Dun & Bradstreet, Inc., 99 Church Street, New 
York, N. Y. 

Langbourne M. Williams, Jr., president, Freeport Sulphur Co., 161 East 42d 
Street, New York, N. Y. 

Roger Williams, chairman of the executive committee, Newport News Ship- 
building & Dry Dock Co., 90 Broad Street, New York, N. Y. 

Charles E. Wilson, 570 Lexington Avenue, New York, N. Y. 

Charles E. Wilson, president, General Motors Corp., 3044 West Grand Boule- 
vard, Detroit, Mich. 

R. E. Wood, chairman of the board, Sears, Roebuck & Co., Chicago, TI1. 

James W. Young, Pena Blanca, N. Mex. 

Harry W. Zinsmaster, president, Zinsmaster Bread Co., Duluth, Minn. 


Circular No. A—40 
(Formerly Regulation A) 
Revised 
EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington 25, D. C., October 24, 1951. 
To the heads of executive departments and establishments 
Subject: Clearance of plans and report forms under the Federal Reports Act. 
This revision of Circular No. A-40 replaces and rescinds Circular No. A-—40, 
dated October 25, 1948, and Regulation A, originally issued on February 13, 
1948. The Federal Reports Act of 1942 expressly applies to the collection of 
information not only when a Federal agency conducts the collecting but also 
when it sponsors the collecting (5 U. S. Code 139c). A new paragraph, 3b, 
has been added to the Circular to define the clearance responsibility assumed 
by the sponsoring agency whenever collection of information is undertaken as 
the result of Federal agency sponsorship. Changes have been made in the 
definition of the term “plan” (2e) and in the definition of “use” of a plan or re- 
port form (2k) to clarify application of this Circular to information obtained 
under Federal agency sponsorship. The definition of the term “respondent” 


2 Not on mailing list. 
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(2j) has been revised to make explicit the inclusion of persons or organizations 
outside the United States. 

1. Authkority—This Circular is promulgated under the authority of sections 
8 (d), 5, and 6 of the Federal Reports Act of 1942, in order to provide for the 
review and clearance of plans and report forms used by Federal agencies in the 
collection of information. 

2. Definitions —a. The term “Act” shall mean the Federal Reports Act of 1942. 
Section 5 of the Act reads as follows: 

“No Federal agency shall conduct or sponsor the collection of informa- 
tion upon identical items, from ten or more persons (other than Federal em- 
ployees considered as such) unless, in advance of adoption or revision of any 
plans or forms to be used in such collection, 

“(a) The Agency shall have submitted to the Director such plans or 
forms, together with copies of such pertinent regulations and other related 
materials as the Director shall specify ; and 

“(b) The Director shall have stated that he does not disapprove the pro- 
posed collection of information.” 

b. The term “Federal agency” shall mean any executive department, commis- 
sion, independent establishment, corporation owned or controlled by the United 
States, board, bureau, division, service, office, authority, or administration in 
the executive branch of the Government, provided, that it does not include 
the government of the District of Columbia or of any territory or possession 
of the United States, or any subdivision of such a government; the General Ac- 
counting Office; the Bureau of Internal Revenue, the Comptroller of the Cur- 
rency, the Bureau of the Public Debt, the Bureau of Accounts, or the Division 
of Foreign Funds Control of the Treasury Department; or any Federal bank 
supervisory agency to the extent that such agency obtains reports and informa- 
tion from banks as provided or authorized by law and in the proper performance 
of its supervisory functions. 

ec. The term “Director” shall mean the Director of the Bureau of the Budget. 
The term “Assistant Director” shall mean the Assistant Director of the Bureau 
of the Budget for Statistical Standards or his designated representative. 

d. The term “report form” shall mean or include any application form or other 
administrative report form, questionnaire, telegraphic request, or other similar 
device for the collection of information. 

e. The term “plan” shall mean or include: 

(1) Any general or specific requirement for the establishment or mainte- 
nance of records (including systems of accounts and systems of classifica- 
tion) which are to be used or be available for use in the collection of 
information. 

(2) Any requirement or instruction affecting the content, preparation, 
return, or use of a plan or report form. 

(3) Any contract or agreement which will result in the collection of in- 
formation on identical items by or for the contractor from ten or more 
respondents. 

f. The term “requirement” shall be deemed to include a recommendation, or- 
der, regulation, or other directive, but shall not apply to a general directive 
(in an order or regulation) which imposes a general duty to maintain such 
records or submit such reports as may thereafter or otherwise be specifically 
prescibed by appropriate authority. Such general directives shall, however, 
state that specific recording or reporting requirements subsequently prescribed 
will be “subject to the approval of the Bureau of the Budget pursuant to the 
Federal Reports Act of 1942.” 

g. The term “information” shall mean facts or opinions obtained or made 
available by the use of a plan or report form. 

h. “Clearance” of a plan or report form shall mean and include (1) a deter- 
mination that the information to be sought or provided thereby is reasonably 
needed by the Federal agency concerned, in the proper performance of its func- 
tions or otherwise, and (2) authorization to use the plan or report form in the 
collection or recording of such information in the manner proposed, or on such 
other conditions as the Assistant Director may prescribe, with an approval num- 
ber, notation, or other appropriate device inscribed or endorsed thereon to indicate 
clearance, as herein prescribed. Such clearance shall constitute a declaration by 
the Director, in accordance with section 5 of the Act, that he does not disapprove 
the collection of information in the manner proposed. A withholding of clearance 
shall constitute among other things a determination in pursuance of section 3 (4) 
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of the Act that the collection of information in the manner proposed is un- 
necessary. 

i. The term “person” shall mean any individual, partnership, association, corpo- 
ration, business trust, or legal representative, any organized group of persons, any 
State or territorial government or branch thereof, any political subdivision of any 
State or territory, or any branch of any such political subdivision. 

j. The term “respondent” shall mean any person or any agency or employee or 
instrumentality of the Federal Government, from which information is obtained 
or requested on a plan or report form. The term applies irrespective of whether 
the individual or organization is located within or outside the United States. 

k. Any plan or report form shall be deemed to be “used” by an agency when its 
use is wholly or partly sponsored, controlled, or contracted for by the agency. 
Among the types of sponsorship which are covered are situations in which the 
plan or report form is developed or put into use at the request of, order of, by 
virtue of a research grant from, or under contract with, a Federal agency. A 
Federal agency shall be regarded equally as sponsor with regard to work done by 
contractors and with regard to work done by subcontractors. 

1. “Unnecessary duplication” shall be deemed to exist in the collection of in- 
formation if the duplicating activities involve either identical information or in- 
formation adequately similar for satisfactory use. 

3. Clearance requirements.— 

a. General requirements of clearance.—No plan or report form (as herein 
limited or described) shall be used or prescribed by a Federal agency in the col- 
lection or recording of information without first obtaining clearance thereof from 
the Assistant Director and inscribing or endorsing thereon, to indicate such clear- 
ance, an approval number, rotation, or other appropriate device, as herein pre- 
scribed. Sections 3, 4, 5 and 6 of this Circular shall apply only to (1) plans and 
report forms which require or call for information of an identical nature (or the 
recording thereof) from ten or more persons other than Federal employees con- 
sidered as such, and (2) report forms which call for information of an identical 
nature from agencies, employees, or instrumentalities of the Federal Government, 
which is to be used for statistical compilations of general public interest, includ- 
ing compilations showing the status or implementation of Federal activities and 
programs. 

b. Responsibility of agency sponsoring collections of information.—Whenever a 
Federal agency sponsors the use of a plan or report form by research grantees, con- 
tractors, and other sponsored collectors of information, including sponsoring a 
request for data to be obtained by others, it shall be the agency’s duty— 

(1) To inform the sponsored collector of information of the requirements 
of this Circular; 

(2) To insure that the submittal required by section 4a of this Circular is 
made; and 

(3) To insure that the plan or report form is not used without clearance. 

c. Evidence of clearance for report forms.—Clearance of a report form shall 
be evidenced or indicated by printing or inscribing on each copy so used, in the 
upper right-hand corner of the first page, an approval number assigned to it by 
the Assistant Director, in the following manner : 

(1) When no time limit is assigned to the use of the report form, the 
following style shall be employed : 

Form Approved 
Budget Bureau No. 00-R00 

(2) When a time limit is assigned to the use of the report form, the follow- 

ing style shall be employed, unless the Assistant Director specifies otherwise : 
Budget Bureau No. 00-R00 
Approval Expires (date) 

d. Evidence of clearance for plans.—Clearance of plans for use in the collection 
or recording of information shall be evidenced by printing or inscribing on each 
plan so used one of the following endorsements or such other device as may be 
required by the Assistant Director : 

(1) “The * * * (recordkeeping, reporting, or other requirements) of this 
* * * (regulation or the like) have been approved by the Bureau of the 
Budget in accordance with the Federal Reports Act of 1942.” 

(2) “This * * * (recordkeeping, reporting, or other requirement) has 
been approved by the Bureau of the Budget in accordance with the Federal 
Reports Act of 1942.” 

e. Termination of clearance and use.—No plan or report form subject to section 
3a shall be used after its expiration date without resubmittal and further clear- 
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ance prior thereto. Moreover, clearance of any plan or report form subject to 
section 3a may be withdrawn by the Assistant Director, in which event the use of 
the plan or report form shall be discontinued at that time. 

4. Request for clearance for new plans and report forms.— 

a. Submittal for clearance.—In order to obtain review and clearance, the 
agency shall submit two copies of the plan or report form to the Assistant 
Director in time to allow for adequate review and the adoption of any necessary 
alterations (including coordination or integration with other plans and report 
forms) without delaying the operating program to which the plan or report form 
relates. Such submittal shall be accompanied by Standard Form No, 83, appro- 
priately filled out, and such other data as the Assistant Director shall require. 
Ordinarily, the submittal will not need to be accompanied by a letter, as Standard 
Form No. 83 is itself a request for clearance. A copy of Standard Form No. 83 
is attached to this Circular, and a supply of this form for agency use may be 
purchased from the Government Printing Office. 

b. Other material to be submitted.—In addition to the foregoing, there shall be 
submitted for examination or clearance such other material pertaining to the 
collection, processing, tabulation, analysis, or publication of information as may 
from time to time be required by the Assistant Director. 

ce. Consideration of practical utility—To minimize the reporting burden on 
respondents, especially individuals and small business enterprises, and to improve 
governmental efficiency, each Federal agency shall consider and determine, in 
connection with each plan or report form submitted, whether the proposed plan 
or report form exceeds the limits of reasonable need or practical utility, either 
with respect to number of respondents, frequency of collection, number and 
difficulty of the items, or otherwise, and whether all of the items of information 
to be furnished or recorded are essential to the central purpose of such plan or 
report form, Clearance of plans and report forms submitted will be withheld 
whenever it appears to the Assistant Director that this requirement has not 
been met. 

5. Request for clearance for revised plans and report forms.—Before a material 
revision or change shall be made in a plan or report form for which clearance 
is required, or in the use thereof, further clearance shall be obtained from the 
Bureau of the Budget in the manner prescribed in this Circular, by submitting 
pertinent data or explanation in relation thereto on Standard Form No. 83. A 
material revision or change in a plan or report form or the use thereof, necessi- 
tating further clearance, shall mean or include any significant revision in (1) 
the kind or amount of information sought, (2) the number or identity of respon- 
ents, or (3) the time or frequency of reporting. It shall also include a transfer 
of the duty or function of collecting, processing, or tabulating the information, 
either into, or out of, or within a Federal agency. 

6. Request for extension of clearance.—If use of a plan or report form beyond 
a scheduled expiration date is desired, without material revision or change, the 
request for an extension of clearance shall be made on Standard Form No. 83, 
or by letter, or as otherwise determined by the Assistant Director. 

7. Use of exempt forms.— 

a. Granting of exremptions.—Exemption from clearance may be granted by the 
Assistant Director with respect to affidavits, oaths, certifications, and other plens 
and report forms which do not call for information of substantial volume or 
importance, 

b. Advisory review—Any form or reporting requirement for which clearance 
is not required by this Circular may be submitted to the Assistant Director for 
advisory review and, when desired, assignment of an approval number or other 
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clearance device, as described in section 3, in order to facilitate the use thereof. 
This provision refers to: 

(1) Plans and report forms used by an agency that is not subject to this 
Circular, and those which are used in the collection (or recording) of 
information from fewer than ten persons or in other circumstances not 
covered by section 8a. 

(2) Forms and reporting requirements other than those herein defined as 
report forms and plans. 

ce. Notation on exempt forms.—In order otherwise to facilitate compliance 
with forms and reporting requirements for which clearance is not required by 
this Circular and has not been obtained under the preceding paragraph, or with 
respect to which exemption may have been granted by the Assistant Director, 
and otherwise to minimize uncertainty and misunderstanding in connection with 
the use thereof, the following notation may be used thereon by the agency con- 
cerned, preferably in the upper right-hand corner of the first page: 


APPROVAL OF BUDGET BUREAU NOT REQUIRED 


d. Termination of exemption.—The use of the foregoing notation shall be dis- 
continued, and an approval number or other appropriate clearance device shall 
be required in its place, whenever it shall be determined by the Assistant Director 
(in the absence of an authoritative ruling to the contrary) that the plan, report 
form, or other request for data is within the purview of section 3a of this 
Circular. 

8. Deviation from terms of clearance.—No deviation shall be made in the use 
of any plan or report form, or any clearance device, from the terms and condi- 
tions on which clearance shall have been granted hereunder. 

9. Notice of discontinuance.—Whenever the use of a plan or report form to 
which an approval number has been assigned is discontinued, except by expira- 
tion of a time limit fixed in pursuance of section 3c, the Assistant Director shall 
be notified by the responsible agency. 

10. Records and reports. Each Federal agency shall afford the Assistant 
Director access to its records concerning the status and use of each plan or 
report form, and shall make such improvements in the records and such reports 
therefrom as the Assistant Director shall prescribe. 

11. Ezvercise of authority.— 

a. Delegation of Director’s authority —The authority conferred by the Act on 
the Director may be exercised by the Assistant Director to the extent necessary 
or appropriate for the performance of any function or duty prescribed by this 
Circular. 

b. Determination of scope.—The determination of the Assistant Director as to 
whether any plan, report form, activity, or other matter is within the scope of 
the Act or this Circular shall be controlling. 

ce. Waivers.—Any provision of this Circular may be waived in writing by the 
Assistant Director. 

12. Relation to existing authority.—This Circular shall not be deemed to limit 
or preclude exercise of the authority vested in the Bureau of the Budget by 
Executive Order 8248, Executive Order 10033, Executive Order 10253, or other- 
wise, to plan and promote the improvement, development, and coordination of 
Federal and other statistical services. The provisions of Budget Circular No. 
A-2 shall not apply to the collection, processing, analysis, or publication of in- 
formation as herein defined. 

FREDERICK J. LAwtTon, Director. 
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FEDERAL TRADE COMMISSION, 
Washington 25, December 16, 1955. 
Mr. EveRETTE MACINTYRE, 
Staff Director, Select Committee on Small Business, 
129 House Office Building, Washington 25, D. C. 


DeaR Mr. MACINTYRE: With further reference to Budget Bureau's requiring 
clearance when a Federal agency sends out questionnaires in excess of a certain 
number, I notice that the Federal Reports Act of 1942 (Public Law 831, 77th 
Cong., 2d sess.) itself establishes the number as 10 or more. Section 5 of the act 
reads as follows: 

“No Federal agency shall conduct or sponsor the collection of information, 
upon identical items, from 10 or more persons (other than Federal employees 
considered as such) unless, in advance of adoption or revision of any plans 
or forms to be used in such collection, 

(a) The agency shall have submitted to the Director such plans or 
forms, together with copies of such pertinent regulations and other related 
materials as the Director shall specify ; and 

(b) The Director shall have stated that he does not disapprove the pro- 
posed collection of information.” 

You may also be interestéd in having Circular No. A—40, a copy of which is 
enclosed, issued by the Bureau of the Budget under date of October 24, 1951, 
under authority of the Federal Reports Act. 

Sincerely, 

Joun W. GWYNNE, Chairman. 


United States of America 
Before Federal Trade Commission 


Docket No. 5433 


In the matter of INDEPENDENT GROCERS ALLIANCE DISTRIBUTING COMPANY, A 
CORPORATION, AND Its Directors: J. FRANK GriméEs, L. G. GROEBE, WILLIAM W. 
THOMPSON, JAMES D. GopFrREY, Nev N. FLEMING, AND Rosert H. Perwirz; Gro- 
CERS COMPANY, A CORPORATION, AND Its Directors: JAMES D. Goprrey, Nep N. 
FLEMING, Rospert H. Perwitz, T. G. HARRISON, Rosert McLain, E. F. BREwstTer, 
JOSEPH PARKER, NORMAL YOUNGLOVE, AND Harry K. GRAINGER; JERSEY CEREAL 
CoMPANY, A CORPORATION ; STOKELY BrRoTHERS & COMPANY, INC., A CORPORATION ; 
DEAN MILK COMPANY, A CORPORATION; CUPPLES COMPANY, A CORPORATION ; 
FRANKLIN MacVEAGH & COMPANY, A CORPORATION ; E. R. Goperrey & Sons Com- 
PANY, A CORPORATION; WINSTON & NEWELL COMPANY, A CORPORATION; AND 
WETTERAU GROCER COMPANY, INC., A CORPORATION 


COMPLAINT 


The Federal Trade Commission, having reason to believe that the parties re- 
spondent named in the caption hereof and hereinafter more particularly desig- 
nated and described, since June 19, 1936, have violated and are now violating the 
provisions of subsection (c), section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act, approved June 19, 1936 (U. 8. C., Title 15, section 13), here- 
by issues its complaint stating its charges with respect thereto as follows: 

PARAGRAPH ONE: Respondent, Independent Grocers Alliance Distributing Com- 
pany (hereinafter for convenience referred to as “respondent I. G. A.”) is a cor- 
poration organized and existing under and by virtue of the laws of the State of 
Illinois with its principal office and place of business located at 309 West Jackson 
Boulevard, Chicago, Illinois, and with branch offices located in San Francisco, 
California ; Seattle, Washington: and New York, New York. 

The respondent directors of respondent I. G. A. are: 


J. Frank Grimes James D. Godfrey, Chairman 
L. G. Groebe Ned N. Fleming 
William W. Thompson Robert H. Perlitz. 


Respondent Grocers Company is a corporation organized and existing under 
and by virtue of the laws of the State of Delaware with its principal office located 
at 3900 Board of Trade Building, Chicago, Illinois. 

The respondent directors of respondent Grocers Company are: 

James D. Godfrey, c/o E. R. Godfrey & Sons Co., Milwaukee, Wisconsin ; 
Ned N. Fleming, c/o Fleming-Wilson Mercantile Co., Topeka, Kansas; 
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Robert H. Perlitz, c/o The Schuhmacher Company, Houston, Texas; 

T. G. Harrison, c/o Winston & Newell Co., Minneapolis, Minnesota ; 

Robert McLain, c/o MeLain Grocery Company, Massillon, Ohio; 

E. F. Brewster, c/o Brewster, Gordon & Company, Rochester, N. Y. ; 

Joseph Parker, c/o Millikin, Tomlinson Company, Portland, Maine; 

Normal Younglove, c/o Younglove Grocery Company, Tacoma, Washington ; 
and 

Harry K. Grainger, c/o Grainger Brothers Company, Lincoln, Nebraska. 

PARAGRAPH Two: Respondent Jersey Cereal Company is a corporation organized 
and existing under and by virtue of the laws of the State of Pennsylvania with its 
principal office and place of business located at 10 8S. La Salle Street, Chicago, 
Llinois. 

Respondent Stokely Brothers & Company, Iic., is a corporation organized and 
existing under and by virtue of the laws of the State of Indiana with its principal 
office and place of business located at 940 North Meridian Street, Indianapolis, 
Indiana. 

Respondent Dean Milk Company is a corporation organized and existing under 
and by virtue of the laws of the State of Illinois with its principal office and place 
of business located at 20 North Wacker Drive, Chicago, Illinois. 

Respondent Cupples Company is a corporation organized and existing under 
and by virtue of the laws of the State of Missouri with its principal office and 
place of business located at 401 South Seventh Street, St. Louis, Missouri. 

The respondents in this paragraph named are hereinafter designated and 
referred to as “seller respondents.” Said seller respondents, and each of them, 
are, and since June 19, 1936, have been, engaged in the business of selling com- 
modities, particularly foodstuffs, groceries, and allied products to numerous 
buyers, including the buyer respondents hereinafter set out. Said seller 
respondents are fairly typical and representative members of a large group or 
class of manufacturers, processors and producers engaged in the common prac- 
tice of selling a substantial portion of their commodities to buyers who purchase 
through respondent I. G. A. as intermediary for buyers. Said group or class of 
sellers is composed of a large number, to wit: approximately 300, of such manu- 
facturers, processors and producers too numerous to be individually named herein 
as respondents without manifest inconvenience and delay. 

PARAGRAPH THREE: Respondent Franklin MacVeagh & Company is a corpora- 
tion organized and existing under and by virtue of the laws of the State of 
Illinois with its principal office and place of business located at 1347 South 
Clinton Street, Chicago, Illinois. 

Respondent E. R. Godfrey & Sons Company is a corporation organized and 
existing under and by virtue of the laws of the State of Wisconsin with its 
principal office and place of business located at 402 N. Broadway, Milwaukee, 
Wisconsin. 

Respondent Winston & Newell Company is a corporation organized and ex- 
isting under and by virtue of the laws of the State of Delaware with its principal 
office and place of business located at 300 Sixth Avenue, N., Minneapolis, 
Minnesota. 

Respondent Wetterau Grocer Company, Inc., is a corporation, the place of 
whose incorporation is not known to the Commission with its principal office 
and place of business located at 112 Monroe Street, St. Louis, Missouri. 

The respondents in this paragraph named are hereinafter designated and 
referred to as “buyer respondents.” Each of the said buyer respondents is 
engaged in the wholesale grocery business and is affiliated and under contract 
with respondent I. G. A. and is a stockholder of the respondent Grocers Company. 
Said buyer respondents are named as parties respondent, both individually and 
as representative of a group or class of a large number of wholesale grocery 
concerns, each of whom is likewise affiliated and under contract with respendent 
I. G. A. and is a stockholder of respondent Grocers Company. 

PARAGRAPH Four: Respondent I. G. A., since its organization-in 1927, has 
sponsored and is now sponsoring the so-called “I. G. A. movement”; in pursuance 
to which respondent I. G. A. has entered into, is now entering into, and acting 
in accordance with franchise agreements with wholesale grocers, located through- 
out the United States, whereby said wholesalers are granted “exclusive rights 
to all the merchandising, publicity, sales and promotion service” of respondent 
I. G. A., in certain specified territories, in connection with I. G. A. merchandise 
which consists of foodstuffs and other articles to which has been applied trade 
names, trademarks, or insignias owned by respondent I. G. A.; said affiliated 
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wholesalers agree to cooperate and do cooperate with respondent I. G. A. in 
the furtherance of the said I. G. A. movement, in enrolling and maintaining 
qualified retail grocers known as “I. G. A. Stores” within specified territories ; 
purchasing all I. G. A. merchandise through I. G. A. or through mutually agreed 
sources, and selling or distributing such merchandise for resale only to duly 
qualified I. G. A. stores within the specified territtory, paying to I. G. A. $4.75 
per month for each I. G. A. store in such specified territory, plus a monthly fee 
of $40.00, plus an additional sum equal to one-fourteenth of one percent of the 
average monthly sales of the wholesaler during the preceding calendar year. 
Respondent I. G. A., in accordance with such agreements, agrees to instruct:and 
does instruct the personnel of the wholesalers in the effective administration 
of the I. G. A. plan; cooperating with such personnel in supervising I. G. A. 
stores; making available, without cost, a consultation, advisory, and followup 
service; furnishing merchandising service and advertising materials to and for 
the wholesalers and for the I. G. A. Stores; continuing to maintain a complete 
brokerage department through which the wholesalers agree to purchase and do 
purchase the fullest extent of their requirements; furnishing to wholesalers full 
and complete market information relative to commodities handled by the whole- 
salers. The affiliated wholesalers have the privilege of renewing such agree- 
ments from year to year provided that they have activity and fully cooperated 
with I. G. A. 

As of January 1, 1939, there were affiliated and under contract with respondent 
I. G. A. approximately 97 wholesale grocers who in turn sponsored approximately 
4836 I. G. A. retail stores. Three of the six directors of respondent I. G. A. 
are representatives of affiliated wholesalers. 

PARAGRAPH Five: All the capital stock of respondent I. G. A. was formerly 
owned by the Market Specialty Company, an Illinois corporation; the said cor- 
poration was organized merely for the purpose of holding said stock; all the 
capital stock of the Market Specialty Company is held by four individuals who 
were the original promoters of the I. G. A. movement, three of whom are di- 
rectors of respondent I. G. A., and are also the officers and directors of Market 
Specialty Company. In 1933, as a result of the efforts of affiliated wholesalers 
to protect their interest in and expected benefits from respondent I. G. A., 
respondent Grocers Company was organized as a holding company and pur- 
chased 50% of the capitalization of respondent I. G. A. or 100,000 shares from 
the Market Specialty Company for $500,000. The greater portion of this pur- 
chase money came from the earnings of respondent I. G. A. All the capital 
stock of respondent Grocery Company is held by wholesalers affiliated and un- 
der contract with respondent I. G. A. 

PARAGRAPH Srx: Respondent I. G. A. is now and since June 19, 1936, has 
been engaged in the business of providing, purchasing and other services for 
its affiliated wholesalers who are referred to as buyer respondents in Para- 
graph Three hereof. 

In the course and conduct of its business, respondent I. G. A. receives orders 
from the buyer respondents to purchase commodities for them and transmits 
such orders as agent for said buyer respondents to the seller respondents and 
other sellers, as a result of the transmission of said orders, by said buyers 
to respondent I. G. A., the execution of same by said respondent I. G. A., for 
and in behalf of said buyers, and the acceptance of said orders by said seller 
respondents and other sellers, commodities, particularly foodstuffs, are by 
each of the said seller respondents and other sellers shipped from the State 
in which such commodities are located at the time of sale into and through 
the various other States of the United States directly to each of said buyer 
respondents. 

In the course of the buying and selling transactions hereinabove referred 
to resulting in the delivery of commodities from seller respondents to the buyer 
respondents, said seller respondents, since June 19, 1936, have transmitted, paid 
and delivered and do transmit, pay and deliver to the respondent I. G. A. so- 
called brokerage fees or commissions, the same being percentages of the total 
sales prices agreed upon by the said seller respondents and the respondent 
I. G. A. Respondent I. G. A., since June 19, 1936, has received and accepted 
and is receiving and accepting such so-called brokerage fees or commissions 
upon the purchases of the buyer respondents. In 1937, respondent I. G. A. 
received such brokerage fees and commissions amounting to approximately 
$557,026.88 ; in 1944, such brokerage amounted to $346,667.39. : 


74645—56—pt. 3——2 
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PARAGRAPH SevEN: In all of the buying and selling transactions hereinabove 
referred to, the so-called brokerage fees or commissions are paid and trans- 
mitted by the seller respondents and other sellers to and received and accepted 
by the respondent I. G. A., upon the purchases of the buyer respondents, while 
the said respondent I. G. A. is acting in fact in its own behalf and for and in 
behalf of buyer respondents, and for said so-called brokerage fees or commis- 
sions no services whatsoever have been rendered or are being rendered in con- 
nection with such purchases for or to said seller respondents and other sellers 
by respondent I. G. A. 

Prior to the enactment of the Robinson-Patman Act in June, 1936, 80% of the 
so-called brokerage fees and commissions paid by the seller respondents and 
other sellers to respondent I. G. A., as intermediary upon the purchases of the 
buyer respondents were transmitted to and received and accepted by the buyer 
respondents. After the enactment of said Act, respondent I. G. A. discontinued 
the practice of remitting such brokerage and commissions, directly as such, 
to the buyer respondents; respondent I. G. A. in lieu thereuf passed on, and now 
passes on, such brokerage and commissions to respondent buyers in the form 
of services, including advertising allowances by the way of “territorial advertis- 
ing contracts” which, in 1944, amounted to over $250,000 and in the form of 
dividends on 50% of the stock of respondent I. G. A. paid to its stockholder, 
respondent Grocers Company, for the benefit of the affiliated wholesalers who 
own the entire capital stock of said respondent Grocers Company. 

PARAGRAPH ElIent: The payment, by seller respondents and others, of broker- 
age fees or commissions to the respondent I. G. A. upon the purchases of buyer 
respondents and the receipt and acceptance thereof by the respondent I. G. A. 
and its directors ; Grocers Company and its directors ; and the buyer respondents, 
in the manner and form hereinabove set forth, are in violation of the provisions 
of section 2, subsection (c) of the Clayton Act as amended by the Robinson- 
Patman Act, approved June 19, 1936. 

WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade Commission, on this 
18th day of April, A. D. 1946, issues its complaint against said respondents. 


NOTICE 


Notice is hereby given you, Independent Grocers Alliance Distributing Com- 


pany, a corporation, and its Directors; J. Frank Grimes, L. G. Groebe, William W. 
Thompson, James D. Godfrey, Ned N. Fleming, and Robert H. Perlitz; Grocers 
Company, a corporation, and its Directors: James D. Godfrey, Ned N. Fleming, 
Robert H. Perlitz, T. G. Harrison, Robert McLain, E. F. Brewster, Joseph Parker, 
Normal Younglove, and Harry K. Grainger; Jersey Cereal Company, a corpora- 
tion; Stokely Brothers & Company, Inc., a corporation; Dean Milk Company, a 
corporation; Cupples Company, a corporation; Franklin MacVeagh & Company, 
a corporation; E. R. Godfrey & Sons Company, a corporation; Winston & Newell 
Company, a corporation; and Wetterau Grocer Company, Inc., a corporation, 
respondents herein, that the 24th day of May, A. D. 1946, at 2 o’clock in the after- 
noon, is hereby fixed as the time, and the offices of the Federal Trade Commission 
in the city of Washington, D. C., as the place, when and where a hearing will be 
had on the charges set forth in this complaint, at which time and place you will 
have the right, under said Act, to appear and show cause why an order should 
not be entered by said Commission requiring you to cease and desist from the 
violations of the law charged in the complaint. 

You are notified and required, on or before the twentieth day after service upon 
you of this complaint, to file with the Commission an answer to the complaint. If 
answer is filed and if your appearance at the place and on the date above stated 
be not required, due notice to that effect will be given you. The Rules of Practice 
adopted by the Commission with respect to answers or failure to appear or answer 
(Rule IX) provide as follows: 

In case of desire to contest the proceeding the respondent shall, within 
twenty (20) days from the service of the complaint, file with the Commission 
an answer to the complaint. Such answer shall contain a concise statement 
of the facts which constitute the ground of defense. Respondent shall spe- 
cifically admit or deny or explain each of the facts alleged in the complaint, 
unless respondent is without knowledge, in which case respondent shall so 
state. 


* * * * * s e 
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Failure of the respondent to file answer within the time above provided 
and failure to appear at the time and place fixed for hearing shall be deemed 
to authorize the Commission, without further notice to respondent, to proceed 
in regular course on the charges set forth in the complaint. 

If respondent desires to waive hearing on the allegations of fact set forth 
in the complaint and not to contest the facts, the answer may consist of a 
statement that respondent admits all the material allegations of fact charged 
in the complaint to be true. Respondent by such answer shall be deemed to 
have waived a hearing on the allegations of fact set forth in said complaint 
and to have authorized the Commission, without further evidence, or other 
intervening procedure, to find such facts to be true. 

Contemporaneously with the filing of such answer the respondent may give 
notice in writing that he desires to be heard on the question as to whether the 
admitted facts constitute the violaion of law charged in the complaint. Pur- 
suant to such notice, the respondent may file a brief, directed solely to that 
question, in accordance with Rule XXIII. 

IN WITNESS WHEREOF, the Federal Trade Commission has caused this, its com- 
plaint, to be signed by its Secretary, and its official seal to be hereto affixed, at 
Washington, D. C., this 18th day of April, A. D. 1946. 

By the Commission. 


[SEAL] Ot1s B. Jonnson, Secretary. 


United States of America 
Before Federal Trade Commission 


Docket No. 5433 


. Commissioners: James M. Mead (Chairman), Lowell B. Mason, John Carson, 
Stephen J. Spingarm 


In the Matter of INDEPENDENT GROCERS ALLIANCE DISTRIBUTING COMPANY, A 
CORPORATION, AND Its Directors: J. FRANK GrIMEs, L. G. GROEBE, WILLIAM W. 
THOMPSON, JAMES D. Goprrey, Nep N. FLEMING, AND Ropert H. PERLITZ; 
Grocers COMPANY, A CORPOKATION, AND Its Directors: JAMES D. Goprrey, NED 
N. FLEMING, Rosert H. Perwitz, T. G. HARRISON, Ropert McLatn, E. F. Brew- 
STER, JOSEPH PARKER, NORMAN YOUNGLOVE, AND Harry K. GRAINGER; JERSEY 
CEREAL COMPANY, A CORPORATION ; STOKELY BrorHers & CoMPANY, INc., A Cor- 
PORATION ; DEAN WILK COMPANY, A CORPORATION ; CUPPLES COMPANY, A CORPORA- 
TION; FRANKLIN MacVeacH & ComPaANy, A CorPORATION; EB. R. Goprrey & 
Sons CoMPANY, A CORPORATION ; WINSTON & NEWELL COMPANY, A CORPORATION } 
AND WETTERAU GROCER CoMPANY, INC., A CORPORATION 


FINDINGS AS TO THE FACTS AND CONCLUSION 


Pursuant to the provisions of an Act of Congress entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for other pur- 
poses,” approved October 15, 1914 (the Clayton Act), as amended by an Act of 
Congress approved June 19, 1936 (Robinson-Patman Act) (U.S. C. Title 15, See. 
13), the Federal Trade Commission on April 18, 1946, issued and subsequently 
served its complaint in this proceeding upon the respondents named in the caption 
hereof, charging said respondents with having violated the provisions of subsec- 
tion (c) of section 2 of the Clayton Act as amended. Answers were filed sepa- 
rately by respondent Stokely-Van Camp, Inc. (designated in the complaint as 
Stokley Brothers & Company, Inc.), on May 7, 1946; separately by respondent 
Franklin MacVeagh & Company and separately by respondent The Grocers Com- 
pany (designated in the complaint as Grocers Company), a corporation, and its 
directors, James D. Godfrey, Ned N. Fleming, Robert H. Perlitz, T. G. Harrison, 
Robert McLain, E. F. Brewster, Joseph Parker, Normal Younglove, and Harry K. 
Grainger, on June 11, 1946; separately by respondents Independent Grocers Al- 
lianee Distributing Company, a corporation, and its directors, J. Frank Grimes, 
L. G. Groebe, William W. Thompson, James D. Godfrey, Ned N. Fleming, and 
Robert H. Perlitz, on June 12, 1946; jointly by respondents E. R. Godfrey & Sons 
Company and Wetterau Grocer Company, Inc., on June 24, 1946; and separately 
by respondent Winston & Newell Company on September 3, 1947. All other re- 
spondents failed to file answers. On January 7, 1947 a trial examiner of the Com- 
mission was duly designated and appointed to take testimony and receive evi- 
denee in this proceeding. 
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Thereafter, respondents James D. Godfrey, Ned N. Fleming, and Robert H. 
Perlitz, in their capacities as directors of respondent Independent Grocers Al- 
liance Distributing Company, a corporation, respondents The Grocers Company 
and its above-named directors, and respondents BE. R. Godfrey & Sons Company, 
a corporation, and Wetterau Grocer Company, Inc., a corporation, by their at- 
torneys, filed motions requesting permission to withdraw their aforesaid an- 
swers and, in lieu thereof, to substitute answers annexed to, and made a part of, 
said motions. On September 16, 1947, the Commission granted said motions, 
and the substitute answers annexed to, and made a part thereof, have been duly 
received and filed. All of said substitute answers, together with the answer 
of Winston & Newell Company, admit in part and deny in part the allegations 
of the complaint and provide that the Commission may, without the holding of 
hearings, the taking of testimony, the adduction of other evidence, and without 
intervening procedure, hear this matter upon the complaint, the aforesaid an- 
swers, and briefs and oral argument of opposing counsel as to whether or not 
the allegations of the complaint as therein stated and admitted constitute a 
showing of a violation of law by these respondents and may then proceed to 
make and enter its findings of fact, including inferences and conclusions based 
thereon, and enter its order disposing of this proceeding. 

On March 31, 1947, separate stipulations were entered into by and between 
counsel in support of the complaint and the respondent Winston & Newell Com- 
pany, and by and between said counsel and respondents Independent Grocers 
Alliance Distributing Company and its directors, J. Frank Grimes, L. G. Groebe, 
William W. Thompson, James D. Godfrey, Ned N. Fleming, and Robert H. Perlitz. 
Counsel for respondent Franklin MacVeagh & Company signed the latter stipula- 
tion and agreed that said respondent would be bound by its terms. At a hear- 
ing before the trial examiner on the same date, said stipulations, including 
statements of fact and exhibits therein set forth, were introduced and admitted 
in evidence in lieu of other testimony. They provide that the Commission may, 
without the holding of hearings, the taking of testimony, the adduction of other 
evidence, and without intervening procedure, hear this matter on the complaint, 
the answers of these respondents, the stipulations as to the facts, including the 
incorporated exhibits, and briefs and oral argument of opposing counsel, and 
proceed to make and enter its findings of fact, including inferences and conclu- 
sions based thereon, and enter its order disposing of this proceeding. At a 
hearing held before the trial examiner on April 15, 1947, the exhibits attached 
to and made a part of the stipulation between counsel supporting the complaint 
and the respondent Independent Grocers Alliance Distributing Company and 
its aforesaid directors were admitted in evidence as to all respondents named 
in the complaint. 

Thereafter, this proceeding regularly came on for final hearing before the 
Commission upon the complaint, answers, substitute answers, the aforesaid 
stipulations of fact, recommended decision of the trial examiner and exceptions 
thereto (which exceptions have been separately disposed of), briefs, oral argu- 
ment and reargument of counsel, and the Commission having duly considered 
the matter and being now fully advised in the premises, makes this its findings 
as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


PARAGRAPH ONE: (a) Respondent Independent Grocers Alliance Distributing 
Company (hereinafter referred to as “respondent I, G. A.’’) is a corporation or- 
ganized and existing under and by virtue of the laws of the State of Illinois, 
with its office and principal place of business located at 309 West Jackson Boule- 
vard, Chicago, Illinois. Said respondent owns substantially all of the stock of 
corporations of the same or similar name located in San Francisco, California, 
Seattle, Washington, and New York, New York. Said respondent was organized 
April 25, 1928. 

“to buy, sell, and generally deal in and trade with, either as principal or 
agent, all grocery and food products, wearing apparel, hardware, machinery, 
implements, building material, furniture, manufacturers’ raw materials 
and supplies, pharmaceutical preparations, woed and fiber material and 
products, leather products, aluminum utensils, glass and earthenware, chem- 
icals, florist supplies, paints and varnishes, store fixtures, bakery products, 
and other commodities used or marketed, and to sell service in connection 
with all production, distribution, and utilization of such commodities; to 
contract for and deal in the advertising of such commodities; to install ef- 
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ficiency and other service systems, both personal and general, in plants 
producing or distributing such commodities; to organize, foster, and pro- 
mote trade and other associations and organizations, and to make business 
and market analyses for such organizations; to assist in financing manu- 
facturers and distributors of such commodities; to publish bulletins and 
newspapers for the industries and members of the industries dealing with 
such commodities; to acquire and disseminate information regarding the 
production, preparation, distribution, and consumption of said articles or 
commodities ; and to generally aid and assist wholesale and retail merchants, 
and to do any and all things incident to the same or any of them.” 
(b) The officers and directors of respondent I. G. A. are as follows: 


J. Frank Grimes President and Director, 

Gerard M. Ungaro Vice President, 

Howard Gerhard Vice President, 

Louis G. Groebe Secretary, Treasurer, and 
Director, 

James D. Godfrey Chairman, Board of Directors, 

Ned N. Fleming Director, 

Robert H. Perlitz Director, and 

William W. Thompson Director. 


(c) Respondent I. G. A. had an original authorized capitalization of 100 shares 
of no-par-value common stock, representing a subscribed, paid-in amount of 
$1,000, divided as follows: J. Frank Grimes subscribing $300 and receiving 30 
shares; L. G. Groebe subscribing $300 and receiving 30 shares; William W. 
Thompson subscribing $300 and receiving 30 shares; W. K. Hunter subscribing 
$100 and receiving 10 shares. The capital stock of respondent I. G. A. was in- 
ereased from 100 shares no-par-value to 200,000 shares no-par-value on April 
24, 1933, at which time the number of directors was increased from three to six. 
This capitalization increase was accomplished by transfer of all the original 
shares of stock, valued at $1,000,000, on the basis of exchanging 2,000 shares of 
new stock for each share of the old stock. The corporate stock of respondent 
I. G. A. is now owned and controlled as follows: 

(1) Market Specialty Company, an Illinois corporation, owning and con- 
trolling 100,000 shares ; 

(2) The Grocers Company, respondent herein, a Delaware corporation, 
owning and controlling 100,000 shares. 

PARAGRAPH Two: Market Specialty Company is an Illinois corporation or- 
ganized by respondents J. Frank Grimes, L. G. Groebe, and William W. Thomp- 
son, with its office and principal place of business located at 309 West Jackson 
Boulevard, Chicago, Illinois. Said corporation was chartered April 24, 1933, “to 
acquire, own, sell and otherwise dispose of and deal in and with stocks, bonds, 
mortgages, securities, and notes of corporations and individuals.” The authorized 
capitalization of Market Specialty Company is 100 shares of no-par-value com- 
mon stock, representing the subscriber, paid-in amount of $1,000, divided as fol- 
lows: J. Frank Grimes, 3344 shares; L. G. Groebe, 3344 shares; and William W. 
Thompson, 33% shares. Said capital stock of Market Specialty Company was 
paid for by 50 shares of the capital stock of respondent I. G. A. The present 
owners of its capital stock, together with its officers and directors, are as follows: 


J. Frank Grimes, President and Director 

William W. Thompson, Secretary and Director 

L. G. Groebe, Treasurer and Director_...__....._______ 30 % 
TE ee een een nee 3% % 
Jane Hunter Wiscomb 


PARAGRAPH THREE: (a) Respondent The Grocers Company is a Delaware 
corporation organized, existing, and doing business under and by virtue of the 
laws of the State of Delaware, with its principal office located at 100 West 
Second Street, Wilmington, Delaware. It was organized April 3, 1933, for the 
purpose of acquiring, holding, and exchanging the capital stock of other cor- 
porations, and specifically to hold the capital stock of respondent I. G. A., by 
certain wholesale grocers holding respondent I. G. A. franchises, who were 
interested in protecting their rights in the I. G. A. label, and in the efficient man- 
agement of respondent I. G. A.’s national headquarters, as hereinafter more par- 
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ticularly set forth. The present officers and directors of respondent the Grocers 
Company are as follows: 


3. Di Godt inset cei iss ee us. President. 
Scseph Paster 2k eo a Vice-President. 
Harry E. Gretheees isk lk as Secretary-Treasurer. 
Directors: 
J. D. Godfrey__.._____. % EB. R. Godfrey & Sons Co., Milwaukee, Wisconsin. 
T. G. Harrigon ss . Ye Winston & Newell Company, Minneapolis, Min- 
nesota. 
Ned N. Fleming______ a a Mercantile Company, Topeka, 
ansas. 
E. F. Brewster_...._-- % Brewster, Gordon & Company, Rochester, New 
York. 
Robert McLain_______. Yo McLain Grocery Co., Massillon, Ohio. 
Normal Younglove__-__. %Y Younglove Grocery Co., Tacoma, Washington. 
Harry K. Grainger-__--. % Grainger Bros. Co., Lincoln, Nebraska. 
Robert H. Perlitz______ % The Schumaker Co., Houston, Texas. 
Joseph Parker... _._~_. % Millikin Tomlinson Co., Portland, Maine. 


(b) Respondent I. G. A., the Market Specialty Company, and respondent The 
Grocers Company entered into a subscription agreement with I. G. A.’s affiliated 
wholesale grocers with respect to the purchase of stock of respondent I. G. A. then 
held by the Market Specialty Company, wherein it was provided that the Market 
Specialty Company would cause respondent I. G. A. to increase its capitalization 
so as to provide for 200,000 shares of no-par-value stock, and that Market Spe- 
cialty Company would sell one-half of the capital stock (100,000 shares) of re- 
spondent I. G. A. to wholesalers affiliated with the I. G. A. movement, and that 
as a part of said agreement, respondent I. G. A. would pay to Market Specialty 
Company, out of a so-called advertising account held by it, the sum of $61,370. 
In consideration of such payment, Market Specialty Company transferred and 
delivered, pursuant to agreement, 12,274 shares of the capital stock of respondent 
I. G. A. to respondent the Grocers Company, which would in turn transfer and 
deliver an equal number of shares of its capital stock to the wholesalers affiliated 
with the I. G. A. movement, without cost to them; and further, that the Market 
Specialty Company would sell to these said wholesalers the remainder of the 
100,000 shares of stock, that is, 87,726 shares, at the rate of $5 per share, payment 
for same being spread over a period of 56 months, commencing May 1, 1933. It was 
also agreed that “all profits or dividends which during the time of this agreement 
are paid on account of the shares of stock being purchased hereunder shall be 
applied towards the purchase price of the said stock.” This agreement also pro- 
vided that the wholesaler who purchased this stock from the Market Specialty 
Company agreed with respondent The Grocers Company to transfer and deliver 
to the latter company all such capital stock being purchased pursuant to the 
agreement, and to accept from respondent The Grocers Company shares of the 
capital stock of The Grocers Company for each share of the capital stock of 
respondent I. G. A. 

(c) In another agreement between Market Specialty Company and respondent 
The Grocers Company, dated April 29, 1933, Market Specialty Company agreed to 
sell to respondent The Grocers Company all shares that it owned (87,726) of the 
capital stock of respondent I. G. A. not purchased by the said wholesalers, it being 
intended that respondent The Grocers Company should, upon the completion of all 
of this and the other said contracts, hold either as principal or otherwise 100,000 
shares of the capital stock of respondent I. G. A., that being one-half the lawfully 
authorized outstanding capital stock of that corporation. This purchase agree- 
ment contained the following clause: 

“Market Specialty does hereby agree to sell, and Grocers Company does 
hereby agree to purchase, for $5.00 per share, 87,726 shares of the capital 
stock of headquarters, payable at the rate of $9,000.00 per month for 56 
months, commencing May Ist. A. D. 1933, which said monthly payment shall 
include interest on the deferred payment at the rate of 6% per annum: Pro- 
vided, however, that the obligation of the parties hereunder shall be reduced 
by such payments as may from time to time be made by the Wholesale Grocers 
Affiliated with headquarters who have signed purchase agreements for the 
said stock as hereinabove mentioned, it being the intent hereof that Grocers 
Company shall be bound to purchase, and Market Specialty Company shall 


be bound to sell, only such stock as is not purchased by the said affiliated 
wholesale grocers.” 





rs 
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It also contained a provision that all the stock should be placed in escrow and be 
delivered to The Grocers Company upon completion of all the payments therein 
mentioned. It further provided that the Market Specialty Company would, in 
consideration of the agreement and of services rendered by respondent The 
Grocers Company and its officers, pay to respondent The Grocers Company a sum 
equal to 10% of all moneys which it might from time to time receive in payment 
of the 87,726 shares of stock, whether the same be received from the wholesale 
grocers or from other sources. 

(d) Pursuant to the foregoing agreements, respondent The Grocers Company 
was organized April 3, 1933, by wholesale grocers affiliated with the I. G. A. move- 
ment, and since that date has been conducted as a corporation, having as its of- 
ficers and directors wholesalers who were then and who are now affiliated with 
the I. G. A. movement, including respondents James D. Godfrey, Ned N. Fleming, 
Robert H. Perlitz, T. G. Harrison, and E. F. Brewster. Three of these officers 
and directors have also continuously served as officers and directors of respondent 
I. G. A. since 1933. 

(e) Beginning May 1, 1933, respondent I. G. A. allocated $4,500 “out of the 
respective brokerage accounts toward the installment payments due on the said 
contracts as of May 1, 1983.” As of October 1934 there was received by 
respondent The Grocers Company from respondent IL. G. A., on said dividend al- 
locations, a total of $76,500 to apply towards the purchase price of the 87,726 
shares of stock. In addition respondent The Grocers Company was given credit 
for service allowance deductions for 18 months at $4,500 per month, or a total 
of $81,000. The said stock-purchase plan entered into on April 29, 1933, between 
respondent The Grocers Company and Market Specialty Company was com- 
pleted on December 1, 1937, as follows: 

The initial down-payment of $61,370, which was obtained from the former 
national advertising fund held by the Independent Grocers Alliance Dis- 
tributing Company ; 

Dividends received on stock of Independent Grocers Alliance Distributing 
Company owned by The Grocers Company as declared and paid in the 
period from May 1933 to December 1937, inclusive $189,000; 

Amounts paid by individual wholesalers through charges to their ac- 
counts with the Independent Grocers Alliance Distributing Company in 
the total amount of $315,000. 

(f) These payments resulted in the payment to the Market Specialty Company 
over the 56-month period from May 1, 1933, to December 31, 1937, of the purchase 
price of $500,000 plus 6% interest, as a result of which, the stock held in escrow 
at the Northern Trust Company, Chicago, was released to respondent The Grocers 
Company on December 2, 1937, in stock certificates as follows: 


The Grocers Company, dated April 29, 1933_........_...__ 99,997 shares. 
For qualifying directors James D. Godfrey, 
T. G. Harrison, and Ned Fleming___................._- 1 share each. 


At that time all the outstanding capital stock of respondent The Grocers Com- 
pany was held by wholesale grocers and individuals engaged in the wholesale 
grocery business and affiliated with respondent I. G. A. On December 13, 1937, 
proxies were appointed to vote the stock of respondent I. G. A. during the year 
1938. The stockholders as of April 20, 1946, were as follows: 


Number 

of shares 
Virginia M. Beattie (Mrs.), 690 Bellaire St., Denver, Colo.___.__.______ 6 
aa» Deaeeem, 2618; 1k St. LaCrouss, Wis. ......~.....-............ 34 
Blake-Curtiss Company, Haverhill, Mass_........_.........._________ 1, 136 
E. Franklin Brewster, 2080 East Ave., Rochester 10, N. Y_.....-______ 2, 816 
Carroll T. Brown, 657 Lafayette Street, Denver, Colo._.....__________ 109 
BH. N. Brown, Jr., 1324 Williams St., Denver, Colo._.........________ 89 
J. 8. Brown, Jr., 745 Columbine St., Denver, Colo........________ a_i 90 
Lu Gray D. Brown (Mrs.), 657 Lafayette St., Denver, Colo__________ 301 
W. K. Brown, 651 Emerson St., Denver, Colo_......_._....._._.________ 421 
W. K .Brown, Jr., 1038 U. S. National Bank Bldg., Denver, Colo_________ 20 
William K. Brown, Jr., 1036 U. S. Natl. Bank Bldg., Denver, Colo______ 110 
Brownell & Field Company, Providence, Rhode Island________________ 1, 300 
Burlington Grocery Company, Burlington, Vermont___.____._.__._______ 1, 501 
Carroll, Brough & Robinson, Inc., Oklahoma City, Okla__.._____________ 50 
Central Grocery Company, Yakima, Washington__.____________________ 50 


Champa & Co., c/o Colorado National Bank, Denver, Colo 70 
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The F. H. Cobb Company, Cortland, New York_-..------------~------~. 
Bessie S. Cosgriff (Mrs.), Trustee, 1064 Gaylord St., Denver, Colo_.__-~- 
R. M. Davidson, 1104 Warm Springs Avenue, Boise, Idaho 
C. H. Deutsch, 1935 Janette Ave., Cleveland Heights, Ohio 
Marcel L. Deutsch, 1924 East 105th St., Cleveland, Ohio 
DeVoe Grocery Corporation, Warren, Ohio__--.---.---..--.--~--~--- 
David Childs Dodge, 3901 S. University Blvd., Denver, Colo 
D. C. Dodge, 1330 Broadway, Denver, Colo____-..--.-.---.------.--- 
Margaret Niles Dodge (Mrs.), 3901 S. University Blvd., Denver, Colo_- 
Pearce K. Drake (Mrs. Fred R.), 305 Lexington Ave., New York City__-- 
The Eavey Company, Xenia, Ohio_.__......-..2..-......-.---~~---~- 
Mrs. Mary Egstad, 241 South 23rd St., La Crosse, Wis..._._-.---------- 
Lois P. English & Clarence H. English as Joint Tennants with right 

of Survivorship, 2919 Dale St., San Diego 4, California__...__... -- 
Dr. William C. Finch, c/o Robert A. Levi, Esq., Attorney at Law, 4413 

S. Broadway, Los Angeles 37, California._.......__._....-..---... 
Virginia Miller Fleming, c/o The Fleming Company, Topeka, Kansas_-_-_- 
The Fleming Wilson Mercantile Company, Topeka, Kansas 
Franklin MacVeagh & Co., 1347 S. Clinton St., Chicago, Ill 
Cc. P. Galligan, 308 North 22nd Street, La Crosse, Wis 
Cannon Grocery Company, Marquette, Michigan_.._-_.-__._-__------ 
Eleanor P. Garnett & Harry H. Garnett as Joint Tenants, with Right of 

Survivorship, 124 East Fontanero St., Colorado Springs 
Gary Wholesale Grocery Company, Gary, Indiana 
General Grocery Company, Inc., Portland, Oregon____--__-_---_------ 
Mrs. Jean Gillette, 1004 Cass Street, La Crosse, Wis__..___-___.__-----~- 
BE. R. Godfrey & Sons Company, Milwaukee, Wis___.._---------_------ 
Philip S. Goldberg, Guardian of the Estate of Edna Goldsmith, Incom- 

petent, c/o Bloomberg & Wolf, Attorneys at Law, 1910 Union Com- 

merce Bidg., Clave Geel ee a a 
Grainger Bros. Company, Lincoln, Nebraska_____-___--_.------------ 
H. K. Grainger, c/o Grainger Brothers Co., Lincoln, Neb 
J. J. Grainger, c/o Grainger Brothers Co., Lincoln, Neb___--.--__-_-_- 
Haas Brothers, 3rd and Channel Sts., San Francisco, Calif 
J. W. Hawkins, Trustee, Grand Junction, Colo_____._____-__----._--_- 
The Holbrook Grocery Co., Keene, New Hampshire 
Holmstrom-Pilcher Company, Joliet, Ill ..--_-_-----__----_---------- 
Mrs. Mariam Hurtgen, 2404 Vine St., LaCrosse, Wis__.._._____-__-__---~- 
Independent Grocers’ Alliance Distributing Co., 309 West Jackson Blvd., 

ee Tag oi cisini in timnsnc ecient ab ciliata emientimen Tittatnidennnes tiene 
International Trust Company, Guardian for LuGray Miles Dodge, 17th 

and, California .St., Demver, SiO r Os sciisceiad sheintlinie reer mqicienntiinntinn tiie 
The Inter-State Grocer Co., Joplin, Missouri 
The F. N. Johnson Co., Bellefontaine, Ohio_.._.._____._-______________ 
S. M. Kennedy, c/o C. D. Kenny Division, Sprague Warner-Kenney Corp., 

Palitimere, WG... 6st eS a a ee ai 
La Crosse Trust Company, Trustee for L. H. Martin, Jr., La Crosse, Wis__ 
Lee Grocery Company, Rverett. "Wael oo uso 
Francis H. Leggett & Company, 27th St., & 12th Ave., New York City___- 
Lewis-Hubbard Corporation, P. O. Box 2233, Charleston 28, West 

VR oases che nicacn aes icin alin ni celle ee nme aciaini hig ia candiias eins taagitaainn he 
The McLain Grocery Co., Massillon, Ohio 
Taos, -G.: Meciiahon, Ciben,,  Nee tli See ete cere aren 
Jane Metzler, Mrs., 913-A Euclid St., Santa Monica, Calif 
Milliken Tomiinson Co., Portland, Meine. .....—apsdennccn ne 
Harriett M. Nash, Mrs., 345 S. Williams St. Denver, Colo__.___..___- 
The New London City National Bank, Nominee, New London, Conn 
Katherine J. Nordstrom, Mrs., 911-11th Ave., N., Seattle, Wash 
Forrest C. Northcutt, First National Bank Bldg., Denver, Colo 
Nowell Wholesale Grocery Co., Columbia, Mo 
Oliver-Finnie Company, Memphis, Tennessee____-_-.__---------------. 
The Ottawa Wholesale Grocery Co., Ottawa, Kansas 
Palmer-Simpson Company, Laconia, New Hampshire 





Number 
of shares 


1, 850 
175 
1, 000 
8 
8 
1, 300 
27 
105 
53 

2, 2 
4, 640 
51 
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Number 
of sharee 


A. H. Perfect & Company, Fort Wayne, Indiana 
Jacob A. O. Preus, c/o W. A. Alexander & Co., 135 S. LaSalle St., Chicago, 


Price & McGillic, Malone, New York 

Progressive Wholesale Grocery Co., Bad Axe, Michigan 

L. B. Raymond, 205 North 16th St., La Crosse, Wis 

The A. Reiter Company, Baltimore, Md 

Roundup Grocery Company, Spokane, Washington 

F. E. Royston & Company, Aurora, Illinois 

The Schuhmacher Company, Houston, Texas 

V. V. Sharpe, P. O. Box 1381, Tampa, Florida 

C. E. Sisson, 349 Milford St., Glendale, Cal 

F., W. Sisson, 330 North 23rd St., La Crosse, Wis 

W. T. Sistrunk & Co., Lexington, Ky 

Mrs. Anna Stall, 1601 Pearl St., Temple Apts., Apt. 29, Denver 5, Colo__ 

Standard Grocery & Milling Co., Ine., Holland, Michigan 

Helen M. Still, Mrs., 730 Dean Street, Woodstock, Ill 

Frances B. Strecker, 338 North Linden Ave., Highland Park, Ill 

Edwin B. Suydam, 30 E. 42nd St., New York, New York 

Katherine Suydam, Mrs., Archer Road, Harrison, New York 

The Exchange National Bank of ‘Tampa, F.orida, as Trustee Under the 
Will of Alfred William Perkins, Dec’d., Tampa, Fla 

Utah Wholesale Grocery Co., Salt Lake City, Utah 

A. W. Walsh Company, Kalamazoo, Michigan 

B. Ward, M. Ziegler and William C. Finch, an undivided 2 interest each ; 
Charles Wilson, Flora Wall, Mayme Heller and Dora Wilson, an un- 
divided 1 interest each 

The W. A. Weaver Company, East Liverpool, Ohio 

Wetterau Grocer Company, Inc., 2nd and Monroe Sts., St. Louis, Mo__-__ 2, 130 

The White & Bender Company, Wallace, Id ho___---__-------------.-- 68 

S. A. Wilson, c/o Grainger Brothers Co., Lincoln, Neb 

Winston & Newell Company, Minneapolis, Minn 

Younslove Grocery Company. Tacoma, Washington 

Zarnitz Bros. Grocery Co., Wheeling, West Virginia 


98, 978 


PARAGRAPH Four: Marketing Specialist, Inc., is an Illinois corporation or- 
ganized in June 1926 by J. Frank Grimes, William W. Thompson, and L. G. 
Groebe, hereinbefore mentioned as organizers of respondent I.G.A. and Market 
Specialty Company. A fourth individual, John J. Miller, also acted as an 
organizer of Marketing Specialist, Inc., which was the original sponsor of 
the predecessor of respondent I. G. A., namely, Independent Grocers Alliance of 
America. Marketing Specialist, Inc., transferred to respondent I. G. A. shortly 
after its organization all its right, title, and interest in and to the “I. G. A.” 
brand, trademark, trade name, insignia, etc., upon the payment of the nominal 
sum of $10 and the assumption by respondent I. G. A. of certain obligations then 
existing on contracts previously entered into between said Marketing Specialist, 
Inc., and various and sundry jobbers. On March 10, 1931, said Marketing 
Specialists, Inc., sold the capital stock of respondent I. G. A. to the said J. Frank 
Grimes, L. G. Groebe and William W. Thompson, and W. K. Hunter, which stock 
was originally issued to said individuals and sold by them to Marketing Special- 
ist, Inc. 

PARAGRAPH Five: (a) Food Products Co. of America is an Illinois corporation 
organized by the said William W. Thompson and L. G. Groebe and John J. Miller, 
under the laws of the State of Illinois, in November 1926, under the name of 
Neighbor Products Co., to manufacture, produce, buy, and sell, as principal or 
agent, grocery and food products and other merchandise, and to own, make, 
establish, procure, buy, and sell, as principal or agent, trade names, trademarks, 
copyrights, patents, secret formulas and processes, etc. The corporate name 
“Neighbor Products Co.” was changed to “Food Products Co. of America” on 
April 26, 1982, at which time all the stock of said corporation was owned and 
controlled by respondent I. G. A. On April 30, 1928, the said Neighbor Products 
Co. transferred all of its right, title, and interest in and to the “I. G. A.” brand, 
trademark, trade name, etc., to respondent I. G. A., retaining, however, at that 
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time, its control of another brand known as “Neighbor Brand.” Said Food Prod- 
ucts Co. of America now has as its officers, and members of its Board of Directors, 
individuals who occupied similar positions in respondent I. G. A. 

(b) On June 30, 1938, respondent I. G. A. caused to be organized under the 
laws of the State of Illinois another corporation known as Neighbor Products 
Co., to act as brokers or agents for others, and to engage in the general adver- 
tising and merchandising business for others who engaged in the general manu- 
facturing and mercantile business. The present officers and directors of said 
Neighbor Products Co. are the same persons as those who are officers and di- 
rectors of said Food Products Co. of America. 

PARAGRAPH Six: Progressive Wholesale Grocery Company (one of I. G. A.’s 
supply depots) is a Michigan corporation organized, existing, and doing business 
under and by virtue of the laws of the State of Michigan, with its principal office 
and place of business located at Bad Axe, Michigan. Said corporation owns and 
controls all the outstanding capital stock of the Northern New York Grocery 
Company, Inc., a wholesale grocer corporation organized, existing, and doing 
business under and by virtue of the laws of the State of New York, with its 
principal office and place of business located at Malone, New York. Said Pro- 
gressive Wholesale Grocery Company also owns and controls all the outstanding 
eapital stock of Redman Wholesale Company, a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of Michigan, with 
its principal office and place of business located at Alma, Michigan. The voting 


capital stock of Progressive Wholesale Grocery Company is owned and controlled 
as follows: 


oy. Sr CPI eee ee 6, 600 shares 
a on ee 2,200 shares 


or 8,800 shares out of a total outstanding issue of 10,341% shares. These two 
persons also own 60% of the stock and act as officers and directors of Market 
Specialty Company, which owns 50% of the stock of respondent I. G. A., of which 
they are also officers and directors. All the above-described wholesale grocer 
concerns are affiliated and under contact with respondent I. G. A., and said Pro- 
gressive Wholesale Grocery Company is a stockholder of respondent The Gro- 
cers Company. 

PARAGRAPH SEVEN: (a) Respondent Franklin MacVeagh & Company is a corpo- 
ration organized and existing under and by virtue of the laws of the State of 
Illinois, with its principal office and place of business located at 1347 South Clinton 
Street, Chicago, [llinois. 

(b) Respondent B. R. Godfrey & Sons Company is a corporation organized and 
existing under and by virtue of the laws of the State of Wisconsin, with its prin- 
cipal office and place of business located at 402 North Broadway, Milwaukee, 
Wisconsin. Respondent James D. Godfrey is president and director of this 
corporation. 

(c) Respondent Winston & Newell Company is a corporation organized and 
existing under and by virtue of the laws of the State of Delaware, with its prin- 
cipal office and place of business located at 300 Sixth Avenue North, Minneapolis, 
Minnesota. Respondent T. G. Harrison is president and director of this 
corporation. 

(d) Respondent Wetterau Grocery Company, Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the State of 
Missouri, with its principal office and place of business located at 112 Monroe 
Street, St. Louis, Missouri. 

(e) Each of the corporations previously named in this paragraph is engaged 
in the wholesale grocery business, and (excepting Winston & Newell Company, 
since August 31, 1942) is affiliated and under contract with respondent I. G. A., and 
is a stockholder of respondent The Grocers Company. Said corporations are 
herein referred to as buyer-respondents and are named in this proceeding as 
representative of all the wholesale grocers listed below, who, on April 18, 1946, 
had franchise agreements with respondent I. G. A., the first thirty-one of which, 
on April 20, 1946, also held stock in respondent I. G. A. 

E. R. Godfrey & Sons Co., Milwaukee, Wisconsin 
Gannon Grocery Company, Marquette, Michigan 
DeVoe Grocery Co., Warren, Ohio 

The Flemming Company, Inc., Topeka, Kansas 
Holmstrom-Pilcher Co., Joliet, Illinois 

A. H. Perfect & Co., Fort Wayne, Indiana 

Lewis, Hubbard & Co., Charleston, W. Va. 
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Grainger Bros. Co., Lincoln, Nebraska 

The F. N. Johnson Co., Bellefontaine, Ohio 

Zarnitz Brothers Grocery Company, Wheeling, W. Va. 

The Schumacher Company, Houston, Texas 

Gary Wholesale Grocery Co., Gary, Indiana 

Standard Grocer Co., Holland, Michigan 

The Inter-state Grocer Co., Joplin, Missouri 

Milliken Tomlinson Co., Portland, Maine 

Burlington Grocery Co., Burlington, Vermont 

The Holbrook Grocery Co., Keene, New Hampshire 

The McLain Grocery Co., Massillon, Ohio 

Blake Curtiss Co., Haverhill, Massachusetts 

Nowell Wholesale Grocery Co., Columbia, Missouri 

W. T. Sistrunk & Co., Lexington, Kentucky 

Franklin MacVeagh & Co., Chicago, Illinois 

Wetterau Grocery Co., Inc., St. Louis, Missouri 

The F. H. Cobb Company, Cortland, New York 

Progressive Wholesale Grocery Co., Bad Axe, Michigan 

Thomas G. McMahon & Co., Utica, New York 

Brownell & Field Co., Providence, Rhode Island 

Haas Brothers, San Francisco, California 

Utah Wholesale Grocery Co., Salt Lake City, Utah 

Roundup Grocery Co., Spokane, Washington 

Lee Grocery Co., Everett, Washington (resigned January 1, 1947) 

DeVoe Grocery Co., Warren, Ohio, and its successor 

William Edwards Co., Warren, Ohio 

The Sisson Co., LaCrosse, Wisconsin 

Gateway Grocery Co., LaCrosse, Wisconsin 

Brewster, Gordon & Co., Rochester, New York 

House of Pilcher, Inc., Joliet, Illinois, and its successor 

Holmstrom-Pilcher Co., Joliet, Illinois 

Becker Prentiss, Inc., Buffalo, New York 

Perkins & Sharpe, Inc., Tampa, Florida, and its successor 

Gulf Grocery Co., Tampa, Florida 

The Holbrook Grocery Co., Keene, New Hampshire, and its predecessor 

Homer Simpson Co., Laconia, N. H. 

Northern New York Grocery Co., Malone, New York 

Roger Williams Wholesale Grocery Co., Providence, R. I. 

American Wholesale Grocery Co., Seattle, Washington 

The D. G. Penfield Co., Danbury, Connecticut 

Cc. D. Kenny Company, Jason, Ohio 

Williamette Grocery Company, Salem, Oregon 

Bryan Keefe & Company, Tampa, Florida 

Bird-Shankle Corporation, San Antonio, Texas 

Lakewood Grocery Co., LaCrosse, Wisconsin 

The Copns Company, Stevens Point, Wisconsin 

¥F. G. Foster Company, Hoquiam, Washington 

Davidson Wholesale Company, Twin Falls, Idaho (subsequently taken over 
by Utah Wholesale Grocer Co., February 15, 1947) 

Alpena Wholesale Grocer Co., Alpena, Michigan 

Redman Wholesale Company, Alma, Michigan (subsidiary of Progressive 
Wholesale Grocery Co.) 

J. M. Jones Distributing Co., Champaign, Illinois 


(f) The aforesaid corporations are the present holders of franchises obtained 
during the period of time from August 1926 until April 18, 1946. Many other 
wholesale grocers were franchise holders during this period, but in the interim 
have either canceled their franchises or were absorbed by other corporations. 
Respondent Winston & Newell Company, for instance, canceled its franchise 
with respondent I. G. A. on August 31, 1942, although the president of this 
respondent, Mr. T. G. Harrison, continues as a member of the Board of Di- 
rectors of respondent The Grocers Company, and respondent Winston & Newell 
Company continues to be a stockholder of respondent The Grocers Company, 
owning 10,590 shares in that corporation. On the other hand, respondent 
Winston & Newell Company does not handle merchandise with the I. G. A. 
label, and has not done so since August 1942. 
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PARAGRAPH EIGHT: (a) Respondent I. G. A., when entering a new territory, 
makes a contract with a wholesale grocer concern in such territory. This con- 
tract usually covers the normal trading area of the wholesale grocer, and out- 
lines the wholesaler’s responsibilities in dealing not only with respondent |. G. A., 
but also with retail dealers in the territory. Respondent I. G. A. supplies its 
affiliated wholesalers with trade information and market trends; investigates 
new products before attempting to sell them in order to be assured that the 
products are worthy, will fill the demand of buyers, and will meet consumer 
acceptance: investigates the responsibility of new or unknown manufacturers 
entering the field; arranges in some instances for cooperative advertising be- 
tween the seller and the buyer or the buyer’s affiliated retail stores; checks per- 
formance of any such cooperative advertising arrangement; and supplies said 
retail grocers with retail merchandising services. In the latter connection, 
assistance to the retail grocer has been in the form of store layouts which have 
been furnised, departmental plans, merchandising aid for day-to-day selling and 
for special sales, assistance on low-price selling, advertising materials and 
posters, weekly bulletins and monthly house-organs, advice as to trends or 
changes in the retail store operation and management, advice as to market con- 
ditions and proper inventories, advice and forms as to bookkeeping methods, ete. 

(b) As of January 1, 1937, there were approximately 4,994 retail grocers 
affiliated with the I. G. A. movement as I. G. A. stores, and as of December 31, 
1946, there were 4,294 retail grocers so affiliated. The character of the stores 
has changed in the interim, so that the lesser number of retail grocers now af- 
filiated with the I. G. A. movement represents a larger proportion of the retail 
food business than did the greater number of stores in 1937. All of the retail 
grocers affiliated with the I. G. A. movement are designated as “I. G. A. Stores.” 
Each is independently owned. and none is owned either by respondent I. G. A. 
or respondent The Grocers Company. 

PARAGRAPH NINE: (a) Most of the wholesale grocers who are affiliated with 
respondent I. G. A. are operating under a printed “Wholesalers’ Agreement” or 
franchise, which was inaugurated by respondent I. G. A. in 1935. In this agree- 
ment respondent I. G. A. is referred to as “Headquarters” and the wholesale grocer 
as “Wholesaler.” This agreement provides, among other things, as follows: 

“WHEREAS Headquarters is sponsoring and fostering a national movement, 
including an alliance of retail grocers, the same being sometimes known or 
designated as the InEPENDENT GrocERS ALLIANCE OF AMERICA (I. G. A.) for 
the purpose of improving the grocery trade, aiding retail merchants and 
producing economics and service efficiencies for the retailer and the ultimate 
consumer, and the said retail grocers have a common designation and are 
sometimes known as I. G. A. stores or I. G. A. retailers; and 

“Whereas Headquarters is the owner of various and sundry trademarks, 
trade names and insignias which have been applied by it to and are now in 
use on and in connection with various and sundry articles, merchandise 
and food products (herein sometimes referred to as I. G. A. merchandise), 
used, sold and distributed principally by wholesale grocers and sold to the 
consumer only through I. G. A. stores; and 

“Whereas the I. G. A. movement works through exclusive wholesale 
grocers, and the said Wholesaler has heretofore entered into a certain fran- 
chise agreement with Headquarters and is desirous of extending the said 
agreement as hereinafter set forth, and does hereby promise and agree that 
it will cooperate fully in all the plans presented by Headquarters for the 
I. G. A. movement so that the L. G. A. Stores in the said territory will receive 
needed benefits and more satisfactorily serve their customers, * * *.” 

(b) Following this preliminary statement, respondent I. G. A., in this agree- 
ment, grants to the wholesaler exclusive rights to all the merchandising, pub- 
licity, sales, and promotion services of respondent I. G. A. in the grocery field, 
including participation in the I. G. A. movement in certain described territory. 
This agreement also provides that the wholesaler will cooperate with respondent 
I. G. A. in its plans and programs adopted for the furtherance of the I. G. A. 
movement; will enroll and maintain retail grocers as I. G. A. stores in the ter- 
ritory described ; and respondent I. G. A. will make available for the wholesale 
grocers, without cost, a consultation, advisory, and follow-up service; will fur- 
nish the wholesaler a merchandising service, advertising materials, etc., for 
which the wholesaler agrees to pay respondent I. G. A. a membership and ad- 
vertising fee of $4.75 per month for each retail grocer enrolled. The wholesaler 
further agrees that it will pay respondent I. G. A., in addition to the sum just 
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mentioned for services to be rendered, a monthly fee of $40, plus an additional 
sum monthly equal to 1/14th of 1% of the average monthly sales of the whole- 
saler during the preceding calendar year, and to furnish the respondent I. G. A. 
with a statement, 30 days after execution of this agreement, and annually 
thereafter, showing sales during the preceding calendar year. 

(ec) Respondent I. G. A., in this agreement also agrees to furnish and make 
available for the use of the wholesaler, during the life of the agreement, products, 
merchandise, supplies, labels, and cartons bearing thereon the I. G. A. trademark 
and insignia, and agrees to permit the use and distribution of same by the whole- 
saler in the territory described. The wholesaler, on his part, agrees that all 
I. G. A. merchandise shall be purchased exclusively through respondent I. G. A. 
or through such other sources as may be mutually agreed upon, and that all I. G. A. 
merchandise used, handled, or purchased by the wholesaler shall be sold or dis- 
tributed only to duly qualified I. G. A. stores within the territory described, or 
to schools, hospitals, and institutions purchasing for their own use and not for 
resale. Respondent I. G. A. also agrees that it will maintain and continue to 
maintain a complete brokerage department, and that it will furnish from time 
to time to the wholesaler full and complete information relative to commodities 
handled by the wholesaler; furnish market postings, analyses of conditions and 
other pertinent information relative to such commodities. The wholesaler agrees 
on its part that it will purchase through the said brokerage department the fullest 
extent of its requirements, provided, however, that the wholesaler shall not be 
obligated to use such department unless headquarters (respondent I. G. A.) or the 
vendor represented by it is in a position to serve the said wholesaler equally 
as well as other brokers handling the particular commodities. The wholesaler 
further agrees, on its part, that it will furnish to headquarters (respondent 
I. G. A.) at its request, a report of all purchases made or contracts entered into 
by it of such merchandise or commodities as may be specified by headquarters 
(respondent I. G. A.) in such request. This agreement further provides as fol- 
lows: 

“The parties hereto agree that in all transactions involving any purchase 
by the Wholesaler, Headquarters shall act.as the represent:\tive and broker 
of the vendor and shall not be deemed to be the agent or representative of the 
Wholesaler. Headquarters further agrees that brokerages received by it 
and designated as sales service allowances, shall, in so far as the same is 
not prohibited by codes’ of fair competition, be distributed to the whole- 
salers by Headquarters, provided, however, that Headquarters may retain 
therefrom a sum equal to its cost of general operations as determined by its 
Board of Directors. Headquatters further agrees that all sales service 
allowance, if any, which cannot be so distributed because of the provisions 
of codes, shall be retained by Headquarters and expended for special adver- 
tising, as may from time to time be determined by its Board of Directors.” 

(d) This agreement further provides that headquarters will use its best efforts 
to obtain from producers, manufacturers, and suppliers of groceries and other 
products distributed by the wholesalers contracts for advertising and merchan- 
dising services to be rendered on behalf of the products and merchandise of the 
respective manufacturers, producers, and suppliers, and will advise the whole- 
saler of such contracts within due time, permitting the wholesaler to render and 
perform in the territory specified the services provided for in the respective 
agreements made by headquarters with such manufacturers, producers, and 
suppliers. 

“If the Wholesaler elects to render such services, Headquarters agrees 
that it will compensate the Wholesaler as may be mutually agreed upon 
for such services. * * * The Wholesaler agrees that payments received by 
it hereunder shall not be used to reduce a sales price, and that it will- 
faithfully render the services bargained for, and perform the terms and 
conditions of all such agreements.” 

PARAGRAPH TEN: (a) In the wholesalers’ agreements entered into between 
respondent I. G. A. and its wholesaler affiliates in years subsequent to 1935, the 
same general language is used with respect to the maintenance of a complete 
brokerage department by respondent I.G. A. For instance. although the language 
with respect to the payment of brokerage is somewhat different, the 1938 agree- 
ment contains the following provision : 

“The Parties hereto agree that in all transactions involving any purchase 
by the Wholesaler, Headquarters shall act as the representative and broker 


1 Reference is to codes under the National Industrial Recovery Act (NRA). 
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of the vendor and shall not be deemed to be the agent or representative of the 
Wholesaler.” 

(b) In 1946 the franchise agreement entered into between respondent I. G. A. 
and its affiliated wholesale grocers (Par. Eighth) contained the following 
provisions : 

“Headquarters agrees to use its best efforts to have made available for 
the use of the Wholesaler, during the life of this agreement, products, 
merchandise, supplies, labels, cartons and containers bearing thereon trade- 
marks and insignias owned by Headquarters, and agrees that the Wholesaler 
may use or distribute the same in the territory herein described. The 
Wholesaler understands that Headquarters acts as the exclusive broker or 
selling agent in connection with I. G. A. merchandise of all manufacturers 
packing or preparing I. G. A. merchandise, and the Wholesaler agrees that 
all I. G. A. merchandise, if any, purchased by it, shall be obtained only 
from manufacturers, packers, producers and suppliers which have been duly 
authorized to pack or prepare such merchandise, it being understood and 
agreed that in all transactions involving any purchase by the Wholesaler, 
Headquarters shall act as the representative and broker of the vendor, and 
shall not be deemed to be in any manner whatsoever the agent or repre- 
sentative of the Wholesaler.” 

PARAGRAPH ELEVEN: (a) Respondent I. G. A., in addition to the foregoing 
franchise agreement, has, since June 19, 1936, the date of passage of the 
Robinson-Patman Act, entered into what are known as “Advertising and Mer- 
chandising Agreements” with wholesalers affiliated with it. Pursuant to the 
terms of these agreements, the wholesaler agrees to furnish certain advertising 
and merchandising services over certain periods of time, such as newspaper 
advertisements, store display, window display, handbills, ete., featuring the 
products in the I. G. A. Merchandiser, a trade publication sent to retailers, and 
to furnish the respondent I. G. A. with evidence of performance, consisting of 
copies of newspaper advertising or dodgers with certification showing the number 
used, etc., and in consideration thereof respondent I. G. A. agrees to pay the 
wholesaler certain sums of money after evidence of performance, as mentioned, 
has been furnished it. 

(b) During 1948, respondent I. G. A. entered into 2,289 such contracts, and 


paid out $278,090.46 to wholesale grocers, and during 1944 entered into 1,787 
such contracts, and paid out $253,276.13 to wholesale grocers. The following is 
a list of such advertising and merchandising agreements in force during the 
years 1943 and 1944 between respondent I. G. A. and its affiliated wholesalers or 
supply depots: 
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Number of con- 
tracts 


American Wholesale Grocery Co 

Becker-Prentiss Ine 

Bird-Shankle Corp. 

Blake-Curtis Co__- 

Brewster, Gordon & Co 

Brownell & Field Co 

Bryan Keefe & Co. 

Burlington eeny Co 

De ee ee en ne de nel . , | 
ED CD hg opcidbccsacseus iilttihh siedid adipic aetiiensagh iihiieedinaid 
Wm. Ed vards Co 

The Fleming Co., Oklahoma City 

The Fleming Co., Topeka _- 

Gannon Grocery Co 

Gary Whulesale Grocery Co 

Gateway Crocery Co 

E. R. Godfrey & Sons Co______- 

Grainger Brothers Co 

Haas Bros__-- 

Hannaher & O’Neil.. 

Holbrook Grecery Co_- aes Gre es Oe 
Holmstrom-Pilcher Co__..-_--__________. 

Inter-State Crocer Co-- 

Inter-Mountain Grocery Co. (baker) _- 

F. N. Johnson Co__ 

C. D. Kenny Division, Dayton. e Psa 
C. D. Kenny Division, Indianapolis ih dlalihn = iplindi niin | 
C. D. Kenny Division, New Cam@¥e. uo. ic...-2- 2-25... 
C. D. Kenny Division, Richmond. 

Lee Grocery Co., Bellingham 

Lee Grocery Co., Everett 


McLain Gresxs Co 

Thos. G. MeMabon & Co 

Milliken, Tomlinson Co_ 

Northern New York Grocery | 

Nowell Wholesale Sroqery ‘ 
Ce ee ee eee ee thc en imatke ; 
Palmer-Simpson Co 

D. G. Penfield Co- _-_. 

A. H, Perfect & Co., Fort Wayne 

A.U. Perfect & Co., Sturgis 

Progressive Wholesale Grocery Co 

Roundup Grocery Co 

F. FE. Royston & Co 








S585) 


Wetterau Grocer Co 
Willamette Grocery Co 
Yountlove Grocery Co 
Zarnits Bros. Grocery Co 


Ne Ronee SPS: 
235 
ee 
S55 


oo 
- 


B | 1s 
2 | 8} 
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(c) The following is a statement of the amounts paid for advertising under 
such agreements during the years 1937, 1940, and 1945 by six representative whole- 


salers or supply depots, together with the amounts of merchandise purchased by 
each during these years: 


Advertising contracts paid 


E. R. Goifrey & Sons Co 9, 301. $12, 750. 50 $20, 335.13 
Franklin WiaeVeagn @ OO. cc... 2c cco cdietivcccdiccccee 3, 239. 81 


Northern New York Grocery Co...........-.-.---.----- , 319. 4, 633. 17 
Progressive Wholesale Grocery Co . 921. 2, 558. 94 
Redman Wholesale Co None 
Weotheranl ieee. CBs oie ob ~ 2-0 cnwcunappabeubdvescceas , 12, 923. 76 11, 700. 02 


Purchases through IGA headduarters 
1937 1940 1945 


E. R. Godfrey & Sons Co $570, 758. 99 $542, 502. 98 $945, 034.13 
Franklin MacVeagh & Co " 1, 832. 22 158, 310. 97 231, 137. 43 
Northern New York Grocery Co 259, 226. 25 223, 931. 66 50, 196. 18 
Progressive Wholes .le Grocery Co 3 102, 176. 40 254, 261. 85 
Reiman Wholesale Co None 11, 615. 12 


eens GO 0I0., .n0ndkees<stupenntnenss iéeldced 334, 855. 02 532, 615. 43 596, 371.14 


PARAGRAPH TWELVE: The aforesaid “Advertising and Merchandising Agree- 
ment” referred to in Paragraph Eleven, supra, was not inaugurated and did not 
come in effect until after the passage of the Robinson-Patman Amendment to the 
Clayton Act, in June, 1986. Moneys allocated and paid each affiliated wholesaler 
by respondent I. G. A. under such agreements were and are allocated and paid 
each such individual wholesaler by said respondent directly in ratio to the amount 
of the commissions, brokerage, or other compensation, allowances, or discounts in 
lieu thereof collected from sellers by respondent I. G. A. on said individual 
wholesalers’ purchases of I. G. A.-branded merchandise. Said “Advertising and 
Merchandising Agreements” are distinct and apart from the advertising services 
furnished respondent 1. G. A.’s affiliated retail stores in exchange for the payment 
for said advertising services made to respondent I. G. A. by said retail stores and 
collected for by means of and through respondent I. G. A.’s wholesalers, as set out 
and deseribed in agreements entered into by and between said wholesalers and 
said retailers. Said “Advertising and Merchandising Agreements” are not based 
on the monthly fee and percentage of sales payments made by affiliated whole- 
salers as set out and described in agreements between respondent I..G. A. and said 
wholesalers, as said latter payments by the wholesaler to respondent I. G. A. are 
for the services rendered said wholesaler by respondent I. G. A. through its 
various departments, including its Sales-Service Department. Said territorial 
“Advertising and Merchandising Agreements” cover only, and are restricted to, 
advertising by the said wholesale buyers of merchandise under or bearing labels, 
brands, or insignia owned or controlled by respondent I. G. A. or its owned sub- 
sidiaries. 

PARAGRAPH THIRTEEN: (a) Respondent Jersey Cereal Company is a corpora- 
tion organized and existing under and by virtue of the laws of the State of Penn- 
sylvania, with its principal office and place of business located at 10 South La 
Salle Street, Chicago, Illinois. 

(b) Respondent Stokely-Van Camp, Inc., formerly Stokely Brothers & Com- 
pany, Inc., is a corporation organized and existing under and by virtue of the laws 
of the State of Indiana, with its principal office and place of business located at 
940 North Meridian Street, Indianapolis, Indiana. 

(c) Respondent Dean Milk Company is a corporation organized and existing 
under and by virtue of the laws of the State of Illinois, with its principal office 
and place of business located at 20 North Wacker Drive, Chicago, [linois. 

(d) Respondent Cupples Company is a corporation organized and existing 
under and by virtue of the laws of the State of Missouri, with its principal office 
and place of business located at 401 South Seventh Street, St. Louis, Missouri. 

(e) The aforesaid corporations are designated and referred to in this proceed- 
ing as “seller-respondents,” and are now, and since June 19, 1936, have been, en- 
gaged in the business of selling commodities, particularly foodstuffs, groceries, 
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and allied products, to numerous buyers, including the buyer-respondents herein- 
before mentioned. Said sellers are fairly typical and representative members of 
a large group or class of manufacturers, processors, and producers engaged in the 
common practice of selling a substantial amount of their commodities to buyers 
who purchase through respondent I. G. A. 

PARAGRAPH FOURTEEN: (a) In the course and conduct of its business since 
June 19, 1936, respondent I. G. A. receives, and has received, orders from the 
aforesaid buyer-respondents for commodities and transmits, and has transmitted, 
such orders to the said seller-respondents, and as a result of the transmission of 
said orders by said buyer-respondents to respondent I. G. A., the execution of 
same by said respondent I. G. A., and the acceptance of said orders by suid seller- 
respondents, commodities, particularly foodstuffs, are, and have been, by said 
seller-respondents shipped from the respective States in which such commodities 
are located at the time of sale into and through various other States of the United 
States, directly to said buyer-respondents at their respective locations in various 
other States of the United States other than those in which said shipments origi- 
nate. In the course of these transactions, said seller-respondents, since June 19, 
1936, have transmitted, paid, and delivered, and do transmit, pay, and deliver, to 
respondent I. G. A., brokerage fees or commissions, the same being percentages 
agreed upon by said seller-respondents and respondent I. G. A. Respondent 
I. G. A., since June 19, 1936, has received and accepted, and is now receiving and 
accepting, such brokerage fees or commissions upon the purchases of the aforesaid 
buyer-respondents, All of said buying and selling transactions and the transmis- 
sion and receipt of said brokerage fees or commissions, conducted as aforesaid, 
constitute a current of trade in commerce among and between the various States 
of the United States. 

(b) Sellers of merchandise under labels or brands owned or controlled and 
nationally advertised by them do not in some instances allow respondent I. G. A. 
brokerage on purchases of said merchandise, but restrict said brokerage payments 
to purchases of merchandise under or bearing labels owned or controlled by re- 
spondent I. G. A. or its owned subsidiaries. 

(c) For more than eight years prior to 1945, respondent I. G. A. entered into 
annual agreements with approximately 200 sellers, of whom the seller-respondents 
are representative. Said agreements were made effective only as to transactions 
pertaining to merchandise packed under labels, brands, trade-marks, or insignia 
owned or controlled by respondent I. G. A. and purported to license said sellers 
to use such labels, brands, trade-marks, or insignia. Certain other sellers were 
not required to execute such a formal agreement in order to thus pack and sell 
their merchandise. The form of this agreement has been changed occasionally, 
but typical of those frequently used since June 19, 1936, is one executed May 15, 
1937, hetween respondent I. G. A. and Elyria Canning Company, which contains 
the following provisions : 

‘THAT WHEREAS Headquarters is the sole owner of or controls various and 
sundry trade-marks, trade names, insignias, and other identifying character- 
istics (hereinafter sometimes referred to as ‘I. G. A. Trade-marks’), which 
Headquarters has applied to and is now using on and in connection with var- 
ious and sundry articles and merchandise used by the grocery trade and in 
the grocery field, said articles and merchandise being standardized as to 
quality, packing, ete. ; and 

“WHEREAS Headquarters is the sponsor of a Movement known as In- 
DEPENDENT GROCERS’ ALLIANCE OF AMERICA (I. G. A.), and under said Move- 
ment has granted charters to certain wholesale grocers to supply or make 
available I. G. A. goods, wares and merchandise to affiliated retail grocers, 
each charter covering a specific territory, as per the list attached hereto and 
made a part hereof: and * * * 

“1. Headquarters does hereby grant to the Manufacturer a nonexclusive, 
nonassignable and indivisible license to use the I. G. A. trade-marks on and 
in connection with the items hereinabove mentioned, for the period of one 
year from the date hereof. This agreement may be renewed from year to year 
thereafter upon the advance of such annual fee as may from time to time be 
fixed by mutual agreement between the parties hereto, and provided further 
that the manufacturer has faithfully kept and performed all of the covenants 
and conditions herein contained. It is agreed, however, that if and when 
headquarters notifies the manufacturer that the charter agreement of any 
wholesale grocer mentioned on said attached list has expired, then this 
agreement, as to such wholesaler and the territory serviced by it, shall also 
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be considered as having expired under the expiration date of said charter. 
Headquarters further agrees that in the event that it enters into charter 
agreements with wholesale grocers other than those mentioned on said at- 
tached list, it will so notify the manufacturer and thereupon the names of 
such wholesale grocers shall be included on the list attached hereto, and shall 
be considered a part thereof. * * * 

“3. The manufacturer further agrees that all merchandise, commodities or 
food products manufactured and sold or distributed by it under, or bearing 
thereon any I. G. A. trade-marks shall in all respects conform to the 
description or designation carried by or appearing on said merchandise, 
and all grade and quality requirements fixed by headquarters, and shall be 
in strict conformity with all rules, regulations, statutes, laws, and/or ordi- 
nances, if any, of properly constituted authorities, and the manufacturer 
further agrees that headquarters shall have the right at all times to inspect 
or analyze the said merchandise, commodities or food products for the pur- 
pose of ascertaining that all of the requirements herein mentioned have been 
complied with. Notwithstanding said right of examination and analysis, the 
manufacturer does hereby agree to indemnify and save harmless head- 
quarters from any and all liability claims, if any, which may result from 
the adulteration of or impurities in, or misbranding of any merchandise 
packed or shipped hereunder, or from the unlawful or unauthorized use of 
any I. G. A. trade-marks. 

“4. The manufacturer agrees that any merchandise, commodities or food 
products manufactured, sold or distributed by it under the I. G. A. trade- 
marks shall be sold by it only to the wholesale grocers now or hereafter in- 
cluded in the attached list, it being understood and agreed that nothing 
herein contained shall estop the manufacturer from manufacturing, selling 
or distributing the same or identical merchandise under some other name, 
and without the I. G. A. trade-marks to any and all purchasers whatsoever. 

“5. The manufacturer agrees to manufacture, produce and deliver the 
merchandise, commodites or food products herein mentioned in such quanti- 
ties as may from time to time be required to fill the needs and requirements 
of the wholesale grocers herein mentioned, provided however, that the man- 
ufacturer shall first have the opportunity of passing upon and approving 
the credit ratings of said wholesalers or any of them, and provided further 
that the price at which said merchandise, commodities or food products are 
to be sold to said wholesale grocers shall be mutually agreed upon by the 
parties hereto. 

“6. It is understood and agreed that nothing herein contained shall give 
to the manufacturer any right, title, interest or claim in and to the name 
I. G. A. and/or to the I. G. A. trade-marks, except the right of usage as 
herein mentioned for the particular wholesale grocers mentioned on the 
attached list, and for the period of time herein specified on the above de- 
scribed articles, and in accordance with the terms and conditions herein set 
forth, and the manufacturer shall have no right to use said I. G. A. trade- 
marks or any article or commodity other than as specifically mentioned here- 
in, without the written permission of headquarters being first had and ob- 
tained. It is further understood and agreed that this agreement shall not 
in any manner whatsoever restrict headquarters from additional licensing 
of said I. G. A. trade-marks to any other manufacturer, or interefere with 
or limit the use of the said I. G. A. trade-marks or the same or other products 
handled by the grocery trade or used in the grocery field. * * *.” 

Attached to such an agreement is usually a list of the wholesalers to whom the 
products are to be sold. 

(d) A partial list of such seller-respondents—manufacturers, processors, and 
producers—together with the names of their products, the rate of brokerage paid, 
and the total amount of brokerage received by respondent I. G. A. from said 
seller-respondents, is as follows: 
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PARAGRAPH FirTeeN: Prior to the enactment of the Robinson-Patman Act 
in June 1936, 80% of the brokerage fees and commissions paid by the sellers to 
respondent I. G. A. as intermediary upon the purchases of the respondent buyers 
was transmitted to said buyers by respondent I. G. A., and received and accepted 
by them. After the enactment of said Act, respondent I. G. A. discontinued the 
practice of remitting said brokerages and commissions directly, as such, to 
said buyer-respondents. Respondent I. G. A., however, has since inaugurated, 
and has now in effect, “Advertising and Merchandising Agreements,” hereinbe- 
fore described in Paragraph Eleven, with all franchised or chartered I. G. A. 
wholesale grocers and supply depots, and in accordance therewith has passed 
on and now passes on, such brokerages and commissions, to said buyer-respond- 
ents and other buyers in the form of the advertising allowances more par- 
ticularly hereinafter set forth, and continues to pay respondent The Grocers 
Company dividends on the stock owned by said respondent The Grocers Company 
in respondent I. G. A., for the benefit of the affiliated wholesalers, who own more 
than 60% of the capital stock of said respondent The Grocers Company. 

PARAGRAPIT SIXTEEN: (a) Respondent I. G. A. received from sellers brokerage 
fees or commissions upon the purchases of the buyer-respondents during the 
years 1937 to 1946, from January 1 to November 30, 1946, as follows: 


— oe. = ‘ $447, 591. 41 
540, 522. 
539, 060. 84 
495, 390. 26 
70 


(b) The total income of respondent I. G. A. during the said period of time 
is set forth in the following table: 


Advertising; 
Serviee fom me “Ts dividend Brokeraze and Al! other 


income commissions income 


$92 0°. 82 $278. 540. 59 SOR, 408. 48 $608, 452 91 $40, 248. 69 
92 655. 52 25H 363.94 90 268. 24 540 522.14 oA 1%. 81 
88 620. 11 248 991. 37 112 578 14 539 Of0. 84 62 273 83 
R4 198. 13 255, 072 94 121. 638 97 495 290. 2h TR 20. 32 
77, 696. 39 245 799. 75 122. 344 94 434 970.79 R2 252. 07 
79 110 48 232 914 76 72 298. 41 447.591. 41 52 251 84 
82 079. 13 205 913. 24 70 237 14 4% 598. 24 60 241.49 
82 937. 15 211. 464. 33 69 #39 37 491. 181. 5A 64, 818. 40 
81 604 08 211 O58. 59 69 414 87 398.112 27 58.41% 94 
79. 035. 65 213, 159. 97 61. 042. 30 390. 859. 37 81, 435. 23 


1 1946 includes 11 months only, or from Jan. 1 to Nov. 30. 


(c) For comparative purposes year by year, there follows a schedule which 
groups the expenditures of the gross income of respondent I. G. A. Such 
expenditures are represented by (1) salaries and other disbursements in con- 
nection with its brokerage business, (2) administrative and general expenses, 
(3) advertising expenditures other than so-called territorial advertising, (4) 
payments pursuant to said “Advertising and Merchandising Agreements,” other- 
wise known as “territorial advertising,” and (5) miscellaneous. 


Sales service eee Advertising Territorial All other 


expenses expenses expenses advertising expenses 


$156, 129. 22 $259, 208. 72 $437, 620. 53 
175, 732. 14 . 246, 524. 86 367, 809. 96 
169, 738. 21 , 304. 261, 641. 50 
167, 827. 28 272, 862 89 
153, 091. 55 2 196, 650. 36 250, 295. 10 
146, 934. 13 179, 493. 41 185, 974. 42 
138, 049. 15 161, 189. 89 183, 253. 14 
131. 140. 04 167, 726 08 184, 975. 71 
146, 629. 78 163, 244 44 193, 041. 72 228, 543 84 
142, 988. 18 2 187, 147. 72 211, 274. 94 163, 243. 71 


1 1946 includes 11 months only, or from Jan. 1 to Nov. 30. 
2 Includes cost of producing Special 15th and 20th Anniversary issues of ““The Independent Grocergram,” 
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The amounts in the column headed “Territorial Advertising” for the respective 
years 1937 to 1946, both inclusive, represent the amounts paid buyer-respondents 
and other buyers in accordance with said territorial “Advertising and Mer- 
chandising Agreements,” hereinbefore mentioned in Paragraphs Eleven and 
Fifteen, and have been paid by respondent I. G. A. to said buyer-respondents and 
other buyers in lieu of said brokerage fees and commissions. 

PARAGRAPH SEVENTEEN: (a) The gross income of respondent I. G. A. for the 
year ending December 31, 1937, from all sources, amounted to $1,141,049.43, of 
which $608,452.91 was received in the form of brokerage and commissions. Ex- 
penditures for territorial advertising, as previously shown, amounted to 
$437,620.53. The net profit for the year was $68,109.47, which, added to the 
surplus on hand, produced a total surplus of $105,131.95, out of which dividends 
in the amount of $63,000 were paid to stockholders of record. The outstanding 
capital stock was valued at one million dollars, and the principal assets listed as 
labels, copyrights, contracts, etc., in the sum of $999,000. Respondent the 
Grocers Company received one-half of the dividends paid that year, or approxi- 
mately $31,500. 

(b) For the year 1943, respondent I. G. A. received a total income of $849,069.24 
from all sources; $430,508.24 was received that year in the form of brokerage 
and commissions; and $278,090.46 was paid out for territorial advertising. The 
net profit after the payment of income taxes amounted to $51,757.55, from which 
a stock dividend of 5% was paid on capital stock valued at one million dollars, 
of which respondent The Grocers Company received 50%. 

(c) In 1944, income of I. G. A. received from all sources amounted to 
$830,070.85. Of this, income from brokerage and commissions amounted to 
$401,181.60, and the amount paid out for territorial advertising was $253,276.13. 
The net profit after taxes amounted to $58,536.91. The surplus carried over into 
that year amounted to $44,504.51, supplying a total of $103,041.40 available for 
the payment of dividends. The record does not show the exact amount of stock 
dividends paid that year, but it is estimated at approximately $50,000, since 
$53,041.42 was carried over at surplus. 

(d) Income of respondent I. G. A. for the year 1945 received from all sources 
amounted to $807,816.75. Of this, income from brokerage and commissions was 
$396,112.27. The total amount expended for territorial advertising was 
$228,543.84. The net profit that year after deductions for income taxes amounted 
to $45,398.09, which when added to an available surplus of $53,041.42, totaled 
$98,439.51. Stock dividends were paid that year to the amount of $25,000, leav- 
ing $73,439.51 in the surplus account, available for the payment of dividends in 
1946. 

PARAGRAPH EIGHTEEN: (a) In the transactions of purchase and sale herein- 
before described, respondent Independent Grocers Alliance Distributing Company 
has, by reason of the facts already set forth, including more particularly those 
referred to in this subparagraph, acted for and in its own behalf and for and 
in behalf of the buyer-respondents and other buyers. 

(1) The capital stock of respondent Independent Grocers Alliance Distributing 
Company is and has been owned and controlled by two holding corpora- 
tions—Market Specialty Company and The Grocers Company—the controlling 
stock of both of which is owned by individuals, partnerships, or corporations 
which also own or control, directly or indirectly, through stock ownership, or 
otherwise, wholesale grocery firms which are and have been buyers through said 
respondent and which directly or indirectly receive and have received the benefit 
of brokerages or commissions paid by sellers to respondent Independent Grocers 
Alliance Distributing Company on said buyers’ purchases: and, further, each of 
respondent Independent Grocers Alliance Distributing Company’s officers and 
directors, with exception of William W. Thompson, is an official or director of a 
wholesale grocery firm which is or has been a buyer of merchandise through In- 
dependent Grocers Alliance Distributing Company and which directly or indi- 
rectly receives and has received the benefit of brokerages or commissions paid to 
independent Grocers Alliance Distributing Company by sellers upon said buyers’ 
purchases. 

(2) Through the operation of franchise agreements executed between respond- 
ent Independent Grocers Alliance Distributing Company and its affiliated whole- 
sale grocers, said respondent collects and receives from said wholesale grocers 
certain monthly fees as compensation for purchasing services and for other serv- 
ices rendered to said wholesale grocers in connection with their purchase and sale 
of merchandise; and, further, in connection with merchandise packed for sale 
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under I. G. A. labels, allots, restricts, and designates the territory and channels 
through which said merchandise may be sold. 

(3) Through the operation of contracts executed between respondent Independ- 
ent Grocers Alliance Distributing Company and selected seller-respondents and 
other selected sellers, packers, manufacturers, and producers, respondent In- 
dependent Grocers Alliance Distributing Company specifies and controls the qual- 
ity of merchandise which said sellers may pack and sell under the I. G, A. brands; 
controls, restricts, and designates the number and type of buyers to whom said 
merchandise may be sold, and determines through negotiation with said sellers 
the prices at which said merchandise may be sold to said buyers. 

(4) Respondent Independent Grocers Alliance Distributing Company passes 
on and has passed on said brokerages, commissions, or other compensation re- 
ceived by it from sellers to the buyer-respondents and other buyers in the form 
of services, including advertising allowances restricted to the promotion of 

I. G. A.-branded merchandise and known as “territorial advertising” and in the 
form of stock-dividend payments, 50 percent of which said respondent paid to its 
stockholder respondent The Grocers Company, for the benefit of the buyer- 
respondents (except Winston & Newell Company) and other buyers who own 
the majority of the stock of respondent The Grocers Company. 

(b) Seller-respondents Jersey Cereal Company, Stokely-Van Camp, Inc., 
Dean Milk Company, and Cupples Company, together with numerous other 
sellers as hereinbefore specified, while engaged in commerce and in the course 
of commerce, since June 19, 1936, have paid and granted brokerages and com- 
missions, or other discounts and allowances in lieu thereof, to respondent Inde- 
pendent Grocers Alliance Distributing Company upon purchases of merchan- 
dise bearing trade names or trade-marks owned by said sellers or by respondent 
Independent Grocers Alliance Distributing Company which purchases were made 
by buyer-respondents and other buyers of merchandise and in connection with 
which respondent Independent Grocers Alliance Distributing Company acted 
for and in its own behalf and for and in behalf of said buyer-respondents and 
other buyers. 

(c) During the aforesaid period, respondent independent Grocers Alliance 
Distributing Company has received and accepted brokerages, commissions, other 
compensation, and allowances, or discounts in lieu thereof, upon purchases made 
by respondents Franklin MacVeagh & Company, E. R. Godfrey & Sons Com- 
pany, Wetterau Grocer Company, Inc., other buyer-respondents, and other buy- 
ers. In connection with said purchases, respondent Independent Grocers Alli- 
ance distributing Company received and accepted for and in its own behalf and 
for and in behalf of said buyer-respondents and other buyers, and has passed on 
and now passes on, directly or indirectly, to respondent The Grocers Company 
and to said buyer-respondents and to other buyers, brokerages, commissions, 
other compensation, and allowances, or discounts in lieu thereof, which pay- 
ments have been received and accepted by respondent The Grocers Company, 
said buyer-respondents, and other buyers. Respondent Independent Grocers Al- 
liance Distributing Company, acting in the aforesaid manner and capacity, has 
not rendered, and is now rendering, any service for or to said seller-respondents 
and other sellers, except for such incidental services in the form of benefits as 
may have accrued to said sellers in not having to seek other outlets for mer- 
chandise sold through said respondent. 


CONCLUSION 


The payment by said seller-respondent and other sellers of brokerage fees or 
commissions or other compensation to respondent Independent Grocers Alliance 
Distributing Company on the purchases of said buyer-respondents and other 
buyers, and the receipt and acceptance thereof by respondent Independent 
Grocers Alliance Distributing Company, and by respondent The Grocers Com- 
pany, and by said buyer-respondents and other buyers, in the manner and form 
hereinabove set forth, constitute violations of the provisions of subsection (c) of 
Section 2 of the Clayton Act as amended by the Robinson-Patman Act, approved 
June 19, 1936. 

By the Commission. 

[SEAL] Jas. M. Mean, Chairman. 

Issued: March 7, 1952. 

Attest: 


D. C. Dantet, Secretary. 
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United States of America 
Before Federal Trade Commission 


Docket No. 5433 


Commissioners: James M. Mead (Chairman), Lowell B. Mason, John Carson, 
Stephen J. Spingarn 


In the Matter of INDEPENDENT GROCERS ALLIANCE DISTRIBUTING COMPANY, A 
CORPORATION, AND Its Drrectors: J. FRANK GRIMES, L. G. GROEBE, WILLIAM W. 
THOMPSON, JAMES D. GoprREY, NED N. FLEMING, AND Rosert H. Perwitz; Gro- 
CERS COMPANY, A CORPORATION, AND Its Directors: James D. Goprrey, Nep N., 
FLEMING, ROBERT H. PERiITz, T. G. HARRISON, Rosert McLAtn, E. F. Brewster, 
JOSEPH PARKER, NORMAL YOUNGLOVE, AND Harry K. GRAINGER: JERSEY CEREAL 
COMPANY, A CORPORATION ; STOKELY BrotHErRs & CoMPANY, INC., A CORPORATION ; 
DEAN MILK COMPANY, A CORPORATION; CUPPLES COMPANY, A CORPORATION ; 
FRANKLIN MacVEAGH & COMPANY, A CORPORATION ; EK. R. Goprrey & Sons Com- 
PANY, A CORPORATION; WINSTON & NEWELL COMPANY, A CORPORATION; AND 
WETTERAU GROCER COMPANY, INC., A CORPORATION 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission upon the 
complaint of the Commission, answers of certain respondents, substitute answers 
of certain other respondents, stipulations, including statements of fact and ex- 
hibits therein set forth, entered into by and between counsel in support of the 
complaint and counsel for certain other respondents (the details of all of whicr 
are more fully set forth in the findings as to the facts herein), testimony and 
other evidence taken before a trial examiner of the Commission theretofore duly 
designated by it, recommended decision of the trial examiner and the exceptions 
thereto, oral argument and reargument of opposing counsel, one of said answers 
and the aforesaid substitute answers admitting certain material allegations of the 
complaint and, together with said stipulations, providing in part that the Com- 
mission may, without the holding of hearings, the taking of testimony, the ab- 
duction of other evidence, and without intervening procedure, hear this matter 
upon the complaint, said answers, substitute answers, stipulations of fact, and 
briefs and oral argument of opposing counsel, and proceed to make and enter its 
findings as to the facts, including inferences and conclusions based thereon, and 
enter its order disposing of this proceeding; and the Commission having entered 
its order disposing of the exceptions to the recommended decision of the trial ex- 
aminer and having made its findings as to the facts and its conclusion that the 
respondents have violated the provisions of sub-section (c) of section 2 of the 
Clayton Act as amended by the Robinson-Patman Act (U.S. C. Title 15, See. 13): 

I. Ir Is OrpeRED that respondents Jersey Cereal Company, Stokely-Van Camp, 
Ine., Dean Milk Company, and Cupples Company, and their respective officers, 
agents, representatives and employees, directly or through any corporate or other 
device, in or in connection with the sale of grocery products or other commodities 
in commerce, as “commerce” is defined in the Clayton Act, do forthwith cease 
and desist from: 

Paying or granting, directly or indirectly, to any buyer, or to respondent 
Independent Grocers Alliance Distributing Company, or any other agent 
representative or intermediary acting for or in behalf or subject to the direct 
or indirect control of the buyer, anything of value as a commission, brokerage, 
or other compensation, or any allowance or discount in lieu thereof, upon any 
sale for such buyer’s own account. 

II. Iv IS FURTHER ORDERED that respondent Independent Grocers Alliance Dis- 
tributing Company, its directors, J. Frank Grimes, L. G. Groebe, William W. 
Thompson, James D. Godfrey, Ned N. Fleming, Robert H. Perlitz, and its officers, 
agents, representatives and employees, directly or through any corporate or other 
device, in or in connection with the purchase of grocery products or other com- 
modities in commerce, as “commerce” is defined in the Clayton Act, do forthwith 
cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller, anything 
of value as a commission, brokerage, or other compensation, or any allowance 
or discount lieu thereof, upon any purchase for the account of respond- 
ent Independent Grocers Alliance Distributing Company or for the 
account of any stockholder of respondent Independent Grocers Alliance 
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Distributing Company or respondent The Grocers Company, or for the 
account of any wholesale grocery concern affiliated or under contract with 
respondent Independen. Grocers Alliance Distributing Company, or in con- 
nection with any purchase wherein said respondents act in fact for or in 
behalf or subject to the direct or indirect control of any party to the trans- 
action other than the seller. 

III. IT Is FURTHER ORDERED that respondent The Grocers Company, its directors, 
James D. Godfrey, Ned N. Fleming, Robert H. Perlitz, T. G. Harrison, Robert 
McLain, E. F. Brewster, Joseph Parker, Normal Younglove, Harry K. Grainger, 
and its officers, agents, representatives and employees, directly or through any 
corporate or other device, in or in connection with the purchase of grocery 
products or other commodities in commerce, as “commerce” is defined in the 
Clayton Act, do forthwith cease and desist from : 

Receiving or accepting, directly or indirectly, from any seller, or from 
respondent Independent Grocers Alliance Distributing Company, anything 
of value as a commission, brokerage, or other compensation, or any allow- 
ance or discount in lieu thereof, upon any purchase for the account of 
respondent Independent Grocers Alliance Distributing Company or for the 
account of any stockholder of respondent Independent Grocers Alliance 
Distributing Company or respondent The Grocers Company, or for the 
account of any wholesale grocery concern affiliated or under contract with 
respondent Independent Grocers Alliance Distributing Company, or in con- 
nection with any purchase wherein said respondents act in fact for or in 
behalf or subject to the direct or indirect control of any party to the trans- 
action other than the seller. 

IV. IT Is FURTHER ORDERED that respondents Franklin MacVeagh & Company, 
E. R. Godfrey & Sons Company, Wetterau Grocer Company, Inc., Gannon Grocery 
Company, DeVoe Grocery Co., The Fleming Company, Inc., Holmstrom-Pilcher 
Co., A. H. Perfect & Co., Lewis, Hubbard & Co., Grainger Bros. Co., The F. N. 
Johnson Co., Zarnitz Brothers Grocery, The Schumacher Company, Gary Whole- 
sale Grocery Co., Standard Grocery & Milling Co., Inc., The Inter-State Grocer 
Co., Milliken Tomlinson Co., Burlington Grocery Co., The Holbrook Grocery Co., 
The McLain Grocery Co., Blake Curtiss Co., Nowell Wholesale Grocery Co., 
W. T. Sistrunk & Co., The F. H. Cobb Company, Progressive Wholesale Grocery 
Co., Thomas G. McMahon & Co., Brownell & Field Co., Haas Brothers, Utah 
Wholesale Grocery Co., Roundup Grocery Co., and Lee Grocery Co. (the first 
three of which are named in the complaint as representative of the others as 
a class), and all other wholesale grocery concerns which now are or in the 
future may be affiliated or under contract with respondent Independent Grocers 
Alliance Distributing Company or stockholders in respondent The Grocers Com- 
pany, and their respective officers, agents, representatives and employees, directly 
or through any corporate or other device, in or in connection with the purchase 
of grocery products or other commodities in commerce, as “commerce” is de- 
fined in the Clayton Act, do forthwith cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller, or from re- 
spondent Independent Grocers Alliance Distributing Company or respondent 
The Grocers Company, or from any other agent, representative or inter- 
mediary acting for or in behalf or subject to the direct or indirect control of 
said respondents named in this paragraph, in the form of money or credits 
or in the form of services or benefits provided or furnished, or otherwise, 
any commission, brokerage, or other compensation, or any allowance or dis- 
count in lieu thereof, upon purchases made for said respondents’ own ac- 
counts, 

V. It IS FURTHER ORDERED, for the reasons stated in the Commission’s findings 
as to the facts in this proceeding, that the complaint herein be, and it hereby 
is dismissed as to respondent Winston & Newell Company. 

VI. Iv Is FURTHER ORDERED that the respondents, except Winston & Newell 
Company, shall, within sixty (60) days after service upon them of this order, 
file with the Commission a report in writing setting forth in detail the manner and 
form in which they have complied with it. 

By the Commission. 

[SEAL] D. C. DanrEL, Secretary. 

Issued : March 7, 1952. 

Opinion of the Commission and Concurring Opinion of Commissioner Mason 
are attached. 
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United States of America 
Before Federal Trade Commission 


Docket No, 5433 


Commissioners: James M. Mead (Chairman), Lowell B. Mason, John Carson, 
Stephen J. Spingarn 


In the Matter of INDEPENDENT GroceRS ALLIANCE DIsTRIBUTING COMPANY, A 
CorPorRATION, Er AL. 


OPINION OF THE COMMISSION 
By Sprnearn, Commissioner. 


There is nothing new or novel in this case. The Commission and the courts 
have many times held that intermediaries acting in behalf or under the control 
of buyers may not receive brokerage payments upon the purchases of such buyers 
(Biddle Purchasing Company, et al. v. F. T. C., 25 F. T. C. 564, 96 F. 2d 687 
[19388]; Oliver Brothers, Inc., et al. v. F. T. C., 26 F. T. C. 200, 102 F. 2d 763 
[1939] ; Webb-Crawford Company, et al. v. F. T. C., 27 F. T. C. 1099, 109 F. 2d 
268 [1940]; Quality Bakers of America, et al., v. F. T. C., 28 F. T. C. 1507, 114 
F. 2d 393 [1940]; Modern Marketing Service, Inc., et al., v. F. T. C., 37 F. T. C. 
386, 149 F. 2d 970 [1945]; F. T. C. v. Herzog, et al., 35 F. T. C. 71, 150 F. 2d 450 
[1945]; F. 7. C. v. David M. Weiss, 35 F. T. C. 65, C. C. A. 2nd Cir., July 28, 1945; 
and numerous cases in which the Commission’s orders were not appealed to the 
courts, including the significant case against United Buyers Corporation, et aL, 
34 F. T. C. 87 [1941], and the recent case against Paul M. Cooter, et al., Docket No. 
5460, decided on December 13, 1951). This case does not affect the rights of small 
business units to engage in lawful cooperative activities for their mutual bene- 
fit, but neither the law nor this decision provides special privileges for any 
one class of buyers against another. 

This case presents the situation in which an intermediary acting for and 
in behalf of buyer receives brokerage payments from sellers in connection with 
interstate sales of merchandise to the buyers. There is no dispute about the 
facts—they were stipulated; there is no uncertainty that those facts constitute 
violation of the law—the Commission is unanimous on that; and there is no 
doubt concerning the Commission’s obligation to enforce the law—to which end 
the order to cease and desist has been entered. 

These are simple and compelling considerations. They should not be con- 
fused or clouded by exaggerations of the scope of the decisions or by sugges- 
tions of frightful consequences which find no support in the record or in the 
past experience of the Commission in the application of the law to many similar 
situations. 


United States of America 
Before Federal Trade Commission 


Docket No. 5433 
In the Matter of INDEPENDENT Grocers ALLIANCE DISTRIBUTING COMPANY, ET AL. 
CONCURRING OPINION OF COMMISSIONER LOWELL B. MASON 


Because this case so closely parallels the recent Carpel decision in its economic 
injury to small grocers, to which I dissented, it is proper to set forth in this 
opinion the factual differences that I believe require me to concur in the instant 
order. 

This proceeding, brought under the brokerage clause of the Robinson-Patman 
Act (Section 2 (c) of the Clayton Act), involves a “voluntary chain” composed 
of 4300 independently owned and operated grocery stores, some 43 independently 
owned wholesalers and the Independent Grocers Alliance Distributing Company. 
The Alliance, one of the pioneers in the voluntary cooperative movement, has 
just celebrated its twenty-fifth and, with this order prohibiting the collection 
of brokerage, perhaps its last, birthday. 

In a free economy, brokers are an important segment of our distribution sys- 
tem. Without them, small packers and producers would be at a loss to compete 
with the industrial giants who maintain their own sales forces. The brokers’ 
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social utility guarantees their existence. Without them and the other avenues 
of independent distribution, retailers would lose an alternative choice for their 
supplies and might be chained to some one manufacturer or producer. 

This order will channel fees back to brokers which have been spent on im- 
proving the lot of small retailers. In justification of the law it is urged that 
these small merchants must be so restricted else the big chains may use the 
same aids. There is no doubt but that some chains used the brokerage subter- 
fuge, as a means of covering up unlawful price discriminations, an untair act and 
practice which could be prohibited under the Federal Trade Commission Act. 
But it is by no means necessary for the chains or any other large buying power 
to engage in such subterfuge, for the truth is, they will always have the ad- 
vantages here taken away from the small merchant. “Integrated function,” as 
MeNair has pointed out, rather than buying power, is the principal source of 
chainstore economies.’ 

There is no doubt but that this decision will have a major impact upon distri- 
bution in this country. It will apply in many other fields, such as smalltown 
retailers of dresses, hats, furs and other specialties who merchandise through 
resident buyers acting in their behalf, which buyers receive compensation from 
the manufacturers. 

This proceeding is not brought under the Federal Trade Commission Act. An 
examination of the report of the Trial Examiner who heard the evidence reveals 
that it would not be feasible te bring this ease under that statute. Actions under 
the Federal Trade Commission Act must be based on a showing of public interest 
or injury to competition, and from a study of the Trial Examiner’s conclusions 
‘of fact as well as from a reading of the testimony, I do not believe there was 
either public interest or injury to competition in this case. 

This decision will do much to (and no for) the little independent dry goods 
store because the instant defense controls are lifted, their competitive disadvan- 
tage will be further aggravated by the multi-million dollar expansions on the part 
of the chain dry goods stores in the field of suburban neighborhood competition 
just waiting around the corner to get going. The similarity of operations here 
condemned and those of all cooperative merchandising movements should be the 
cause of grave concern to those interested in saving the small merchant. 

Up until the decision in this case, buyer interest (as disclosed in the findings of 
fact herein) indicating direct or indirect control in an intermediary operation 
had not been declared illegal. As a consequence, the grocery field alone over 
120,000 small independents buy their supplies today through retail-owned whole- 
salers, voluntary cooperatives or straight cooperatives to the tune of around 
$8,900,000,000 annually. 

The unafliliated stores not affected by this decision distribute over $8,000,000,000 
worth of foodstuffs. ; 

In those locations where they are in competition with affiliated stores, the 
decision in this case could set off a chain reaction of countless vexatious triple 
damage suits between small grocers. Probably not many would be filed, but to 
harass all affiliated grocers with the threat of such unwarranted and vexatious 
suits by the unaffiliated is litigious and mischievous, to say the least. 

Thus it can be seen that this decision cuts deeper into our food economy than 
any other case that has ever come before this agency for consideration. 

The law of this case in a nutshell—to steal Mr. Justice Jackson’s famous 
phrase—is that seller-paid compensation or allowances to any intermediary is 
illegal if purchasers (retailers or wholesalers) are interested in the intermedi- 
ary, and if the Commission chooses to infer that that interest amounts to a 
direct or indirect control. 

What makes a purchaser interested in an intermediary? Or, to be more 
specific as to this case, what makes a grocery man interested in the intermedi- 
ary who supplies him? A grocery man likes to sell food. In fact, the only 
reason he puts the stuff on his shelf is so he can hear the cash register ring as 
the food leaves the store. 

Food is like music. A bugler can blow himself blue in the fcea, but if the 
inusic doesn’t come out of the horn, there is no room for more tunes at the 
mouthpiece. And the same goes for the groceries which a manufacturer’s inter- 
mediary gets a grocer to take. 

The intermediary whose only concern is to pocket his own brokerage as the 
food crowds into the grocery shop is not nearly as attractive to the corner grocer 
as the intermediary who helps the grocer move the food out. 


1MecNair Marketing Functions and Costs and the Robinson-Patman Act, 4 Law & 
Contemp. Prob. 334 (1937). 
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One way the small grocer (or his wholesaler) could assure that his interme- 
diary would be interested in his welfare was to own stock in the intermediary 
corporation. Another way was to stop doing business with those intermediaries 
who were just order-takers, and start doing business with intermediaries who 
were retailer-minded and furnished marketing and merchandising services and 
stock controls to the small grocer, either gratis or on a part-pay basis. 

Those intermediaries who absorbed part or all of the cost of those retailer 
aids out of their own earnings were the ones the Commission infers are under 
the control of the small grocery buyers. 

And Congress has commanded that a manufacturer’s intermediary cannot be 
under the direct or indirect control of the buyer. To give a high moral tone 
to this mandate, it is said that in law as well as morals, a man cannot serve two 
masters. A more inept application could hardly be found, for in the American 
business scene, the merchant serves not one, but thousands of masters if he 
would succeed. In the words of the greatest Teacher of all: “And whosoever 
of you will be the chiefest, shall be the servant of all.” 

But to make doubly sure that an intermediary employed by a manufacturer 
didn’t serve the retailer, we are here enforcing a law which in effect decrees that 
a certain cut of the housewife’s grocery dollar must go as a broker’s gabelle or 
else be pocketed by the manufacturer himself rather than have it seep down to 
aid either grocer or consumer. As the Yale Law Journal more euphonistically 
puts it :? 

“Because a direct buyer is denied functional compensation, an unneeded 
broker picks up business or a seller pockets the value of the function. The 
clause thus grants a legal toll gate to the broker or a windfall to the seller. 
Ironically, small wholesalers’ cooperative buying agencies are conspicuous 
victims of the strict FTC ‘brokerage clause’ enforcement.” 

If we were permitted to weigh the welfare of the small merchant, our course 
might be quite the opposite to what it is. 

During the argument before the Examiner, when discussing the handicaps 
facing the small grocers, namely, their inability to obtain merchandising, stock 
control and other management services, and the lack of mass advertising and 
advice on marketing, Examiner Haycraft stated: 

“It is recognized that organizations such as the respondent IGA are prob- 
ably the best solution of this problem from the standpoint of the retail 
dealer.” 

Any student of food distribution will agree with this viewpoint, but under the 
mandate of the Robinson-Patman Act, the Trial Examiner was constrained to 
recommend an order, and I find myself in much the same boat. But I row with 
the horrid knowledge that our order is directed against a voluntary alliance of 
wholesale grocers because they gave certain merchandising advantages to small 
business men heretofore generally available only to large chains. The small 
grocers obtained these benefits at considerably less cost than if they paid for the 
same out of their own pockets. 

As a matter of fact, the services were, for the most part, out of the reach of 
little independent merchants except through some sort of voluntary alliance 
or cooperative agreement like the one challenged in this present case. 

Defendant I. G. A. was the capillary that fed down through its wholesaler asso- 
ciates to small retailers, the merchandising skill, the lack of which in the past had 
nearly spelled genocide to the little independents. To place the small shops on a 
par with their chain competitors required a highly talented management organ- 
ization, To maintain such a costly staff at each individual store would be pro- 
hibitive. Hence it was that the 4,300 corner grocers affected by this order hoped 
to find a way of using a central organization such as the chains always use. They 
wanted to meet the competition of the chains and yet not lose their identities as 
independent stores, keeping their own names, paying their own taxes, pocketing 
their own profits, and running their own businesses. 

What the retailers received at the hands of I. G. A. is disclosed in some measure 
by the Commission testimony. To support the charge on which this complaint is 
grounded, namely, that defendants were aiding and abetting small merchants in 
the operation of their stores without charging them, it was disclosed as a part of 
the Government’s case that the defendants’ function was to: 

“* * * install efficiency and other service systems * * * to make business 
and market analysis for such organizations, to assist in financing * * * to 
publish bulletins and newspapers for the industries * * * dealing with such 


2 Yale Law Journal, June 1951, p. 958. 
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commodities; to acquire and disseminate information regarding the produc- 
tion, preparation, distribution and consumption of said * * * commodities; 
and to generally aid and assist wholesale and retail merchants * * *.” 

These aids must have been very real, judging from the rapid recruitment of 
small retailers to the defendants’ alliance, and as the findings of fact point out: 

“Respondent I. G. A. supplies its affiliated wholesalers with trade informa- 
tion and market trends; investigates new products before attempting to 
sell them in order to be assured that the products are worthy, will fill the de- 
mand of buyers, and will meet consumer acceptance; investigates the re- 
sponsibility of new or unknown manufacturers entering the field; arranges 
in some instances for cooperative advertising between the seller and the 
buyer or the buyer’s affiliated retail stores; checks performance of any such 
cooperative advertising arrangement; and supplies said retail grocers with 
retail merchandising services. In the latter connection, assistance to the 
retail grocer has been in the form of store layouts which have been furnished, 
departmental plans, merchandising aid for day-to-day selling and for special 
sales, assistance on low-price selling, advertising materials and posters, 
weekly bulletins and monthly house-organs, advice as to trends or changes in 
the retail store operation and management, advice as to market conditions and 
proper inventories, advice and forms as to bookkeeping methods, etc.” 

I shall not burden this opinion with a recital of all the benefits, but I cannot pass 
without commenting on two. 

It gave the small grocers a voice in the control over the quality of merchan- 
dise they obtained from producers and which they in turn sold to the public. 
It also gave the small grocer the privilege of identifying his merchandise with 
his own individual store by use of private brand labels. 

From the standpoint of the public interest, this encouraged the feeling of 
responsibility for good quality between the consumer and his neighborhood 
grocer (the man on the other side of the counter) rather than between the con- 
sumer and a man on the other side of the continent (the producer). 

In my opinion, the ultimate welfare of our nation defends not only on the 16 
billion dollar productive capacity of our food industry, but is tied to the 
three feet of counter that separates the consumer from his grocery man. 

Be that as it may, the Congressional mandate prohibits these aids to small 
independent retailers,* and I must therefore subscribe to the order herein en- 
tered. I doso, with one reservation. 

The complaint names as buyer-respondents Franklin MacVeagh & Company, 
BH. R. Godfrey & Sons Company and Wetterau Grocer Company, Inc., as repre- 
sentative of parties respondent, both individually and as a group or class of a 
large number of wholesale grocery concerns, each of whom is likewise affiliated 
and under contract with respondent I. G. A. and is a stockholder of respondent 
“Grocers Company.” These three respondents were served and given an oppor- 
tunity to defend the charges filed against them. They have had their day before 
our quasi-judicial agency. 

The order to cease and desist, however, includes other companies which were 
not named as parties defendant in the complaint, to-wit: Gannon Grocery Com- 
pany, DeVoe Grocery Co., The Fleming Company, Inc., Holmstron-Pilcher Co., 
A. H. Perfect & Co., Lewis, Hussbard & Co., Grainger Bros. Co., The F. N. John- 
son Co., Zarnitz Brothers Grocery Company, The Schumacher Company, Gary 
Wholesale Grocery Co., Standard Grocery & Milling Co., Inc., The Inter-State 
Grocery Co., Milliken Tomlinson Co., Burlington Grocery Co., The Holbrook 
Grocery Co., The McLain Grocery Co., Blake Curtiss Co., Nowell Wholesale 
Grocery Co., W. T. Sistrunk & Co., The F. H. Cobb Company, Progressive Whole- 
sale Grocery Co., Thomas G. McMahon & Co., Brownell & Field Co., Haas 
Brothers, Utah Wholesale Grocery Co., Roundup Grocery Co., and Lee Grocery 
Co 


These business men have been tried in absentia and found guilty. Moreover, 
they are required to file a report in writing within sixty days setting forth their 
compliance with an order entered in a case to which they were not parties. 
The burden of the order also runs against officers, agents, representatives and 
employees of these unnamed respondents. 








*The majority finding of fact trace disbursements of the I. G. A. profits (in m 
opinion, accruing from their operation as an intermediary between sellers and buyers 
into the hands of buyers in the form of dividends and other payments to those wholesalers 
who held a stock interest in I. G. A. and who were otherwise affiliated with it, and also 
traced other benefits to the retailers who bought from the respondent wholesalers. 
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There are, of course, precedents in favor of class suits, the leading case in- 
volving the Danbury Hatters. Members of a labor union who owned their own 
cottages found a judgment for a quarter of a million dollars levied against 
their homes for violating an order in a case they had not been a party to. We, 
too, have entered such orders. Though we have never sought to collect damages 
in a District Court against unnamed respondents, the orders have been drawn, 
nevertheless, to include persons not parties to the litigation. 

In Federal Trade Commission vs. Southern Hardware (1922) such an order 
was entered. In Chamber of Commerce vs. Federal Trade Commission, 13 Fed. 
2d 673, an order against conspiracy was entered, but a report of compliance was 
not required of persons unnamed in the complaint. A similar order for com- 
pliance was also directed against named respondents only in United Buyers 
Corporation, et al., 34 F. T. C. 104. 

In the above and other cases, there were allegations in the complaint that 
the defendants in a certain class were too numerous to be individually named 
as respondents without manifest inconvenience and delay. No such allegation 
was made against this class of defendants in the instant case. 

In this order to cease and desist, 28 companies not named as defendants in 
the complaint have been specifically included in the findings of fact and the 
order to cease and desist. Never having had their day in court in this case, 
they are required to file with the Commission a report in writing, setting forth 
in detail the manner and form in which they have complied with its order. 

An order by the Federal Trade Commission is wide in its scope. The unnamed 
officers, agents, representatives and employees as well as unnamed respondents, 
none of whom have had their day in court, may be subject to a contempt proceed- 
ing for violation of a court’s enforcement decree. 

Little by little our powers and authorities creep up. We approach a condition 
with relation to the liability of large numbers of small business men unnamed 
in litigation that resembles the liability of unnamed individual laborers in the 
infamous Danbury Hatters case. 

As the late President Wilson said, “The history of liberty is the history of 
limitation of governmental power, not the increase of it.” 

I do not concur in that portion of the order requiring an affirmative action from 
persons not named as defendants in the complaint. 


LOWELL B. Mason, Commissioner. 


(Federal Trade Commission Docket 5433) 
In the United States Court of Appeals for the Seventh Circuit 
No. 10606. October Term, 1952, April Session, 1953. 


INDEPENDENT Grocers ALLIANCE DisTRIBUTING ComPaANy, A CORPORATION, 
ET AL., PETITIONERS 


v8, 


FEDERAL TRADE COMMISSION, RESPONDENT 


PETITION FOR REVIEW OF ORDER OF THE FEDERAL TRADE COMMISSION. 
April 29, 1953. 


Before Masor, Chief Judge, and Finnegan and Swarm, Circuit Judges. 


FINNEGAN, Circuit Judge. This is a petition to review and set aside a cease 
and desist order issued by the Federal Trade Commission as the outcome of a 
complaint charging petitioner and others with having violated Section 2 (c) of the 
Clayton Act, as amended by the Robinson-Patman Act. 

The complaint, issued on April 18, 1946, alleged that the petitioner, Independent 
Grocers Alliance Distributing Company, while acting as an intermediary, had 
been and was accepting brokerage and commission from numerous sellers on 
transactions in which the Alliance was in fact acting on its own behalf and in 
behalf of the purchasers in such transactions in violation of Section 2 (c) of 
the Clayton Act, as amended. The section provides as follows: 
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“Section 2 (c). That it shall be unlawful for any person engaged in com- 
merce, in the course of such commerce, to pay or grant, or to receive or 
accept, anything of value as a commission, brokerage, or other compensa- 
tion, or any allowance or discount in lieu thereof, except for services rendered 
in connection with the sale or purchase of goods, wares, or merchandise, 
either to the other party to such transaction or to an agent, representative, 
or other intermediary therein where such intermediary is acting in fact for 
or in behalf, or is subject to the direct or indirect control, of any party to 
such transaction other than the person by whom such compensation is so 
granted or paid.” 49 Stat. 1527; 15 U.S. C. A. sec. 13 (c). 

The complaint identified the purchasers as wholesale grocery concerns affiliated 
with I. G. A. by virtue of contracts or so-called franchise agreements. The com- 
plaint charged that in addition to I. G. A. and its directors, the provisions of 
sec. 2 (c) were violated by The Grocers Company and its directors, who were 
charged with receiving and accepting for the benefit of the wholesale grocers 
affiliated with I. G. A., part of the brokerage fees collected by the Alliance on 
the purchases of such wholesalers. Stokely Brothers & Company, Inc., Jersey 
Cereal Company, Dean Milk Company, and Cupples Company were also charged 
with violations by reason of the payment of brokerage to the Alliance on pur- 
chases and sales in which the Alliance was acting for and in behalf of its 
affiliated wholesalers. These sellers are alleged to be typical of a large group of 
manufacturers, producers, and processors engaged in selling a substantial portion 
of their commodities to buyers who purchased through I. G. A. as an intermediary 
for such buyers. Franklin MacVeigh & Company, BD. R. Godfrey & Sons Com- 
pany, Winston & Newell Company, and Wetterau Grocer Company, Inc., are 
charged individually and as members of a class consisting of wholesale grocery 
concerns, each of which was alleged to be affiliated with and under contract with 
I. G. A., and each of which was a stockholder of the Grocers Company, with 
having received brokerage or an allowance in lieu thereof on purchases they 
made through I. G. A. 

The Jersey Cereal Company, Dean Milk Company, and Cupples Company did 
not file answers to the complaint. Stokely-Van Camp, Inc. (designated in the 
complaint as Stokely Brothers & Company, Inc.) answered denying the charges 
but took no further part in the proceedings. The Grocers Company, and its 
directors, and E. R. Godfrey & Sons Company, Wetterau Grocer Company, Inc., 
and Winston & Newell filed answers admitting the material allegations of the 
complaint with a few minor corrections that raised no controversial issues. 
Winston & Newell also entered into a stipulation as to certain facts not encom- 
passed in its answer and later successfully argued to the Commission that it 
should not be included in any order that might be issued. Franklin MacVeigh & 
Company joined in the stipulation of facts signed by petitioners herein, but took 
no further part in the proceedings. 

The answer filed by Independent Grocers Alliance Distributing Company and 
its six directors denied the material allegations of the complaint. In particular 
it was denied that I. G. A., when acting as an intermediary in purchase and sales 
transactions, was acting in its own behalf and for and in behalf of the pur- 
chasers in such transactions. On the contrary, it was asserted that I. G. A. 
had acted for and in behalf of the sellers in all purchase and sales transactions 
in which it has been engaged. 

The issues raised by the answer of the Alliance and its directors were dis- 
posed of by a stipulation of facts which incorporated numerous exhibits. The 
stipulation was signed by counsel representing the complaint, by counsel for the 
I. G. A., and its directors, and also by counsel for Franklin MacVeigh & Company. 

The stipulation provided that with respect to the parties the Commission 
might without: 

“* * * the adduction of other evidence, and without intervening proce- 
dure, hear this matter on the complaint, respondents’ answers, this stipu- 
lation, briefs and oral arguments by counsel for the respondents and for 
the Commission, and proceed to make and enter its findings of fact, infer- 
ences, and conclusions based thereon and enter its order disposing of this 
proceeding.” 

At a subsequent hearing before the examiner three of the six directors of 
I. G. A, i e., James D. Godfrey, Ned N. Fleming, and Robert H. Perlitz after 
changing attorneys, and after leave obtained, withdrew the answer previously 
filed in so far as it applied to them, and filed a substitute answer admitting the 
material allegations of the complaint with some few unimportant factual cor- 
rections. These parties took no further part in the proceedings. 
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Proposed findings of fact and conclusions were filed with the hearing ex- 
aminer by counsel supporting the complaint and by counsel for petitioners 
herein, and the examiner heard oral argument on the various contentions ad- 
vanced. Thereafter he filed his recommended decision and the matter was 
briefed and oral argument was had before the Commission on November 23, 
1948. Before the Commission reached a decision, two vacancies occurred in its 
membership and when these were filled, the Commission, on its own motion, set 
the matter down for reargument, which took place on November 2, 1950. 

On April 16, 1951, some five months after the second oral argument to the 
Commission, the petitioners herein filed a petition with the Commission for 
leave to adduce additional evidence. This petition was made on the ground 
that certain remarks of Commission counsel during the reargument before the 
Commission were prejudicial to petitioners, and, that consequently, they were 
entitled to submit evidence in contradiction. On May 17, 1951, the Commission 
denied the petition for the reason that the record was clearly sufficient to enable 
it to dispose of all issues involved and the evidence proposed to be introduced 
would be irrelevant and immaterial to any of the issues. On March 7, 1952, the 
Commission entered its findings as to the facts, concluded that petitioners and 
certain other parties had violated sec. 2 (c) of the Robinson-Patman Act as 
alleged, and entered its order to cease and desist. 

On April 3, 1952, petitioners filed in this Court a petition to review and set 
aside the Commission’s order. Thereafter, on November 3, 1952, they filed a 
petition for leave to adduce additional evidence. This petition the Court denied 
without prejudice to the right of petitioners to renew the request upon the hear- 
ing on the merits. 

Petitioners contend that the cease and desist order of the Commission should 
be set aside because they claim the I. G. A. acted for the sellers in the transac- 
tions in connection with which the Alliance received brokerage or commissions 
from the sellers; and that I. G. A. in such transactions did not pass on to the 
buyers brokerage or commissions it received from the sellers. They likewise 
urge in the alternative that this court direct that the cause be remanded to the 
Commission to hear evidence on the question whether, since the effective date of 
the Act charged to have been violated, the Alliance rendered brokerage services 
to the sellers under agreements with such sellers. 

The respondent Commission on the other hand urges the affirmance of the 
order issued against I. G. A. and its directors. 

The question presented by the first and second contentions of the petitioners 
is whether or not the Allinace, as an intermediary in the purchase transactions 
of its affiliated wholesalers, acts for and on behalf of such wholesalers or acts 
for and on behalf of the sellers in such transactions. The Commission consider- 
ing the facts shown with respect to the franchise agreements between Alliance 
and its wholesalers, considering also the license agreements of Alliance to the 
sellrs authorizing such sellers to use labels, brands and trade marks belonging 
to Alliance, and considering the ownership and mangaement of I. G. A., and the 
disbursements made by the Alliance of the brokerage it received in such transac- 
tions, found that I. G. A. acted for and on behalf of its affiliated wholesalers in 
such transactions. 

We might, as the Commission did, examine in detail each of the above specified 
phases of the question involved. The finding of facts made by the Commission 
embraces more than 35 printed pages of the record, and any examination we 
might make would be equally as lengthy. Manifestly such an examination is not 
practicable in this opinion. In its last finding the Commission, in summarizing its 
examination, said : 

“Paragraph 18: (a) In the transactions of purchase and sale hereinbefore 
described, respondent Independent Grocers Alliance Distributing Company 
has, by reason of the facts already set forth, including more particularly those 
referred to in this sub-paragraph, acted for and in its own behalf and for and 
in behalf of the buyer-respondent and other buyers.” 

“(1) The capital stock of respondent Independent Grocers Alliance Dis- 
tributing Company is and has been owned and controlled by two holding corpo- 
rations—Market Specialty Company and the Grocers Company—the con- 
trolling stock of both of which is owned by individuals, partnerships, or corpo- 
rations which also own or control, directly or indirectly, through stock owner- 
ship, or otherwise, wholesale grocery firms which are and have been buyers 
through said respondent, and which directly or indirectly receive and have 
received the benefit of brokerages or commissions paid by sellers to respond- 
ent Independent Grocers Alliance Distributing Company on said buyers’ pur- 
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chases ; and, further, each of respondent Independent Grocers Alliance Dis- 
tributing Company’s officers and directors, with the exception of William W. 
Thompson, is an official or director of a wholesale-grocery firm which is or 
has been a buyer of merchandise through Independent Grocers Alliance Dis- 
tributing Company and which directly or indirectly receives and has received 
the benefit of brokerages or commissions paid to Independent Grocers Alliance 
Distributing Company by sellers upon said buyers’ purchases. 

“(2) Through the operation of franchise agreements executed between re- 
spondent Independent Grocers Alliance Distributing Company and its affi- 
liated wholesale grocers, said respondent collects and receives from said 
wholesale grocers certain monthly fees as compensation for purchasing serv- 
ices and for other services rendered to said wholesale grocers in connection 
with their purchase and sale of merchandise; and, further, in connection 
with merchandise packed for sale under I. G. A. labels, allots, restricts, and 
saesnen the territory and channels through which said merchandise may 

sold, 

“(3) Through the operation of contracts executed between respondent In- 
dependent Grocers Alliance Distributing Company and selected seller- 
respondents and other selected sellers, packers, manufacturers, and producers, 
respondent Independent Grocers Alliance Distributing Company specifies and 
controls the quality of merchandise which said sellers may pack and sell 
under the I. G. A. brands; controls, restricts, and designates the number and 
types of buyers to whom said merchandise may be sold, and determines 
through negotiation with said sellers the prices at which said merchandise 
may be sold to said buyers. 

“(4) Respondent Independent Grocers Alliance Distributing Company 
passes on and has passed on said brokerages, commissions, or other com- 
pensation received by it from sellers to the buyer-respondents and other 
buyers in the form of services, including advertising allowances restricted to 
the promotion of I. G. A.-branded merchandise and known as ‘territorial 
advertising’ and in the form of stock dividend payments, 50% of which said 
respondent paid to its stockholder-respondent the Grocers Company, for the 
benefit of the buyer-respondents (except Winston & Newell Co.) and other 
buyers who own the majority of the stock of respondent the Grocers 
Company.” 

In view of the ultimate finding the Commission necessarily concluded that 
I. G. A. in accepting brokerage fees or commissions on the purchases of its affi- 
liated wholesalers was violating the provisions of sec. 2 (c) of the Robinson- 
Patman Act. Accordingly, the Commission entered its order requiring petitioners 
to cease and desist from : 

“Receiving or accepting, directly or indirectly, from any seller, or from 
respondent Independent Grocers Alliance Distributing Company, anything 
of value as a commission, brokerage, or other compensation, or any allowance 
or discount in lieu thereof, upon any purchase for the account of respondent 
Independent Grocers Alliance Distributing Company or for the account of 
any stockholder of respondent Independent Grocers Alliance Distributing 
Company or respondent The Grocers Company, or for the account of any 
wholesale grocery concern affiliated or under contract with respondent Inde- 
pendent Grocers Alliance Distributing Company, or in connection with any 
purchase wherein said respondents act in fact for or in behalf or subject to 
the direct or indirect control of any party to the transaction other than the 
seller.” 

We have given considerable time to an examination of the stipulation of facts 
and of the exhibits attached thereto and are satisfied that the findings of the Com- 
mission are supported by the stipulation and inferences properly drawn therefrom. 
As a consequence we must regard the findings of the Commission as conclusive. 
Federal Trade Com, v. Standard Education Society, 302 U. S. 112; Federal Trade 
Com. v. Algoma Lumber Co., 291 U. 8S. 67; Modern Marketing Service v. Federal 
Trade Com., 149 F. 2d 970-973. Furthermore, the weight to be given to es- 
tablished facts, as well as the inferences reasonably to be drawn therefrom, are 
for the Commission. Federal Trade Com. vy. Pacific States Paper Trade Assn., 
273 U. S. 52-63. 

There is abundant authority to the effect that intermediaries acting in behalf 
or under the control of buyers may not receive brokerage payments upon the 
purchases of such buyers. Biddle Co. v. Federal Trade Com., 96 F. 2d 687; Oliver 
Bros., Inc. vy. Federal Trade Com., 102 F. 24 763; Modern Marketing Service v. 
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Federal Trade Com., 149 F. 2d 970 and Federal Trade Com. v. Herzog, 150 F. 2d 
450. 

It remains to consider petitioner’s contention that they should have been per- 
mitted to adduce additional evidence and that the cause should be remanded to 
the Commission with directions that they be allowed to do so. 

The right to present a petition for leave to adduce additional evidence is gov- 
erned by sec. 11 of the Clayton Act (38 Stat. 734,15 U.S.C. A.21). The pertinent 
part of sec. 11 is as follows: ' * 

“If either party shall apply to the court for leiave to adduce additional 
evidence, and shall show to the satisfaction of the court that such additional 
evidence is materal and that there were reasonable grounds for the failure 
to adduce such evidence in the proceeding before the commission, authority, 
or board, the court may order such additional evidence to be taken before 
the commission, authority, or board and to be adduced upon the hearing in 
such manner and upon such terms and conditions as to the court may seem 
proper. * * *” 

In the matter at bar the cause was submitted to the Commission upon a stipula- 
tion (already quoted) which provided that without the adduction of other 
evidence the Commission might proceed to consider the stipulation, briefs and 
arguments and dispose of the matter. The complaint herein was filed on behalf 
of the Federal Trade Commission on April 18, 1946. The stipulation appears to 
have been entered into in 1947. The petition for leave to adduce additional 
evidence was filed in 1951. 

The petitioners made no offer of proof of any kind before the Commission and 
leave to adduce additional evidence was denied by the Commission on May 17, 
1951. 

Petitioners in their briefs in this court claim that counsel appearing in support 
of the complaint would not agree to incorporate the additional proof in the 
stipulation. They now assert that to make an offer of proof would have 
been a useless act, and extremely expensive, and they further claim that they 
believed the decision of the Commission would be in their favor on other grounds, 
and that such evidence was not necessary. 

We are not impressed by petitioner’s present contentions. The Supreme Court 
said in Southport Petroleum Co. vy. Labor Board, 315 U. 8S. 100: 

“To insure that (the petition) would be used only for proper purposes 
and not abused by resort to it as a mere instrument of delay, Congress 
provided that before the Court might grant relief thereunder it must be 
satisfied of the materiality of the additional evidence, and that there were 
reasonable grounds for failure to adduce it at the hearing before the Board 
ss ’ 

The petition to set aside and vacate the Commission’s order and the motion for 
the entry of an order remanding the cause to the Commission are, and each of 
them is therefore denied, and the order of the Federal Trade Commission 


against I. G, A. and its directors is affirmed. 
A true Copy: 
Teste ; 


Clerk of the United States Court of Appeals for the Seventh Circuit. 


United States of America 
Before Federal Trade Commission 


Docket No, 4821 
In the Matter of Sourmeare Broxerace Company, Inc., A COoRPORATION 


COMPLAINT 


The Federal Trade Commission, having reason to believe that the party 
respondent named in the caption hereof and hereinafter more particularly des- 
ignated and described, since June 19, 1936, has violated and is now violating the 
provisions of subsection (c) of Section 2 of the Clayton Act (U. S. C. Title 15, Sec. 
13) as amended by the Robinson-Patman Act, approved June 19, 1936, hereby 
issues its complaint, stating its charges with respect thereto as follows: 

74645—56—pt. 3——4 
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PARAGRAPH ONE: Respondent Southgate Brokerage Company, Inc., is a Cor- 
poration organized and existing under the laws of the State of Virginia with 
its principal office and place of business located at 249 West Taswell Street, 
Norfolk, Virginia. The respondent also operates four branch offices and ware- 
houses located at Winston-Salem, Charlotte, Wilmington, and Greensboro, North 
Carolina. The respondent is engaged in the purchase, sale, and distribution 
of food products, canned goods, and miscellaneous merchandise. 

PARAGRAPH Two: Respondent is now and for many years last past, has been 
engaged in business, principally, as a jobber, buying in its own name for resale 
various food products, canned goods and miscellaneous merchandise and re- 
selling such products. To a minor extent, respondent acts as a broker of food 
products, canned goods, and miscellaneous merchandise. 

PARAGRAPH THREE: Respondent, in the course and conduct of its said business 
as a jobber, purchases a substantial portion of its requirements of food products, 
canned goods, and miscellaneous merchandise from sellers located in States other 
than the States in which the respondent is located. Pursuant to said purchases 
and instructions such commodities are caused to be shipped and transported by 
the respective sellers thereof across State lines to the respondent or to respondent’s 
customers. 

PARAGRAPH Four: Respondent, since June 19, 1936, in connection with the 
purchase of its requirements of food products, canned goods, and miscellane- 
ous merchandise, in interstate commerce, in its own behalf for its own account, 
for resale, from numerous sellers located in States other than the States where 
the respondent is located, has been and is now receiving and accepting from 
numerous Sellers of said food products, canned goods, and miscellaneous merchan- 
dise, brokerage fees or allowances and discounts in lieu of brokerage in sub- 
stantial amounts. 

The respondent receives such brokerage fees, discounts and allowances in 
lieu thereof in many ways, including the following four ways: 

1. By purchasing food products, canned goods, and miscellaneous merchan- 
dise from sellers at prices lower than the same sellers sell such commodi- 
ties and commodities of like grade and quality to other purchasers. 

2. By obtaining such commodities at prices that are lower than the prices 
at which such commodities and commodities of like grade and quality 
are sold by such sellers to other purchasers and which correspond to an 
amount which reflects all or a part of the brokerage fees currently being 
paid by such sellers to brokers for selling in behalf of such sellers of such 
commodities. 

3. By making deductions in lieu of brokerage from the invoices of cer- 
tain sellers when paying such invoices. 

4. By receiving from certain sellers monthly rebate checks representing 
the customary brokerage fees of such sellers. 

PARAGRAPH Five: A representative but by no means a complete list of sellers 
who since June 19, 1936 have sold and delivered food products, canned goods, 
and miscellaneous merchandise to respondent for its own account, and who have 
allowed, granted, and paid, directly or indirectly, as hereinabove set out, or 
otherwise, brokerage fees or allowances or discounts in lieu thereof on respond- 
ent’s purchases for its own account from said sellers is as follows: 

©. H. Musselman & Company, Biglerville, Pennsylvania. 
Connell Brothers Company Ltd., Monterey, California. 
Eastern Shore Canning Company, Inc., Machipongo, Virginia. 
E. H. Hamlin Company, Seattle, Washington. 

Fruitvale Canning Company, Inc., Oakland, California. 
The Larsen Company, Green Bay, Wisconsin. 

Morgan Packing Company, Austin, Indiana. 

Pomona Products Company, Griffin, Georgia. 

Rosenberg Brothers & Company, San Francisco, California, 
Whitney & Company, Seattle, Washington. 

Windsor Products Company, Bridgeton, New Jersey. 

PARAGRAPH Srx: The receipt and acceptance by the respondent of brokerage 
fees or allowances and discounts in lieu of brokerage by respondent as set 
forth above is in violation of subsection (c) of Section 2 of the Clayton Act, 
as amended. 

WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade Commission on this 
25th day of August, A. D. 1942, issues its complaint against said respondent, 
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NOTICE 


Notice is hereby given you, Southgate Brokerage Company, Inc., a corpora- 
tion, respondent herein, that the 2nd day of October, A. D. 1942, at 2 o’clock in 
the afternoon, is hereby fixed as the time, and the offices of the Federal Trade 
Commission in the city of Washington, D. C., as the place, when and where a 
hearing will be had on the charges set forth in this complaint, at which time 
and place you will have the right, under said Act, to appear and show cause 
why an order should not be entered by said Commission requiring you to cease 
and desist from the violations of the law charged in the complaint. 

You are notified and required, on or before the twentieth day after service 
upon you of this complaint, to file with the Commission an answer to the com- 
plaint. If answer is filed and if your appearance at the place and on the date 
above stated be not required, due notice to that effect will be given you. The 
Rules of Practice adopted by the Commission with respect to answers or failure 
to appear or answer (Rule IX) provide as follows: 

In case of desire to contest the proceeding the respondent shall, within 
twenty (20) days from the service of the complaint, file with the Commis- 
sion an answer to the complaint. Such answer shall contain a concise state- 
ment of the facts which constitute the ground of defense. Respondent shall 
specifically admit or deny or explain each of the facts alleged in the com- 
pliant, unless respondent is without knowledge, in which case respondent 
shall so state. 

+ * = * + * * 


Failure of the respondent to file answer within the time above provided 
and failure to appear at the time and place fixed for hearing shall be 
deemed to authorize the Commission, without further notice to respondent, 
to proceed in regular course on the charges set forth in the complaint. 

If respondent desire to waive hearing on the allegations of fact set 
forth in the complaint and not to contest the facts, the answer may con- 
sist of a statement that respondent admits all the material allegations of 
fact charged in the complaint to be true. Respondent by such answer shall 
be deemed to have waived a hearing on the allegations of fact set forth in 
said complaint and to have authorized the Commission, without further 
evidence, or other intervening procedure, to find such facts to be true. 

Contemporaneously with the filing of such answer the respondent may give 
notice in writing that he desires to be heard on the question as to whether 
the admitted facts constitute the violation of law charged in the complaint. 
Pursuant to such notice, the respondent may file a brief, directed solely to 
that question, in accordance with Rule XXIII. 

IN WITNESS WHEREOF, the Federal Trade Commission has caused this, its com- 
plaint, to be signed by its Secretary, and its official seal to be hereto affixed, at 
Washington, D. C., this 25th day of August, A. D. 1942. 

By the Commission. 

[SEAL] Otis B. JoHnson, Secretary. 


United States of America 
Before Federal Trade Commission 


At a regular session of the Federal Trade Commission, held at its office in the 
city of Washington, D. C., on the 12th day of September, A. D. 1944. 


Docket No. 4821 


Commissioners: Robert EB. Freer (Chairman), Garland 8. Ferguson, Charles H. 
March, Ewin L. Davis, William A. Ayres 


In the Matter of SouTHGATE BROKERAGE COMPANY, INC., A CORPORATION 
FINDINGS AS TO THE FACTS AND CONCLUSION 


Pursuant to the provisions of an Act of Congress entitled “An Act to supple- 
ment existing laws against unlawful restraints and monopolies, and for other 
purposes,” approved October 15, 1914 (the Clayton Act), as amended by the 
Robinson-Patman Act, approved June 19, 1936 (15 U. S. C., See. 13), the Federal 
Trade Commission on August 25, 1942, issued and subsequently served its com- 
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plaint in this proceeding upon the respondent, Southgate Brokerage Company, 
Inc., a corporation, charging it with the violation of subsection (c) of Section 2 
of said Clayton Act, as amended. After the filing by respondent of its answer 
to the complaint, testimony and other evidence in support of and in opposition 
to the allegations of the complaint were introduced betore a trial examiner of the 
Commission theretofore duly designated by it, and such testimony and other 
evidence were duly recorded and filed in the office of the Commission. There- 
after, the proceeding regularly came on for tinal hearing before the Commission 
upon the complaint, answer, testimony, and other evidence, report of the trial 
examiner upon the evidence and the exceptions to such report, and briefs in sup- 
port of and in opposition to the complaint (oral argument not having been re- 
quested) ; and the Commission, having duly considered the matter and being 
now fully advised in the premises, makes this its findings as to the facts and its 
conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


PARAGRAPH ONE: The respondent, Southgate Brokerage Company, Inc., is a 
eorporation organized and existing under the laws of the State of Virginia, 
with its principal office and place of business located at 249 West Tazewell 
Street, Norfolk, Virginia. Respondent also operates four branch offices and 
warehouses located at Winston-Salem, Charlotte, Wilmington, and Greensboro, 
all in North Carolina. Respondent is engaged principally in the purchase, in its 
own name and behalf and for its own account, of food products and other 
merchandise, and in the resale and distribution of such merchandise. The 
trade area in which respondent sells its merchandise comprises all of North 
Carolina, the eastern portion of Virginia, and that portion of South Carolina 
which borders on North Carolina. 

PARAGRAPH Two: In the course and conduct of its business, respondent pur- 
chases a substantial portion of its merchandise for seHers located in various 
States of the United States other than the States in which respondent maintains 
places of business. Such merchandise is caused by respondent to be shipped 
and transported by the respective sellers thereof across State lines to respondent 
or to respondent’s customers. In the purchase of its merchandise, respondent 
maintains and at all times mentioned herein has maintained a course of trade 
in such merchandise in commerce among and between various States of the 
tions is not involved in the present proceeding. 

PARAGRAPH THREE: In addition to the purchase of food products and other 
merchandise in its own name and behalf and for its own account, and the resale 
of such merchandise, respondent also acts as a broker or sales agent, represent- 
ing various sellers of merchandise and soliciting and obtaining orders on behalf 
of such seller principals from purchasers located in respondent’s trade area. As 
compensation for its services in negotiating such sales, respondent is paid 
brokerage by its seller principals. This phase of respondent’s business opera- 
tions is not involved in the present proceeding. 

PARAGRAPH Four: The purchases made by respondent in its own name and 
behalf and for its own account constitute approximately sixty percent of its 
total volume of business. The merchandise so purchased is stored by respondent 
in its own warehouses, and is in all respects its own property to deal with as it 
sees fit. Respondent insures the merchandise in its own name and at its own 
expense, pays such taxes as may be levied on the merchandise, and resells it 
to such purchasers and at such prices and upon such terms as its judgment may 
dictate, reaping a profit or sustaining a loss thereon, as the case may be. If the 
merchandise is lost or damaged while in transit from the seller to respondent, 
respondent files claims against the carrier for such loss or damage in its own 
name and for its own benefit. In short, respondent’s title to the merchandise is 
absolute. Respondent frequently enters into contracts of purchase with 
and canners of food products calling for the future delivery of large quantities 
of goods to respondent at fixed prices. In such cases, respondent’s profit or loss 
on the transaction usually depends, of course, upon whether the market ad- 
vances or declines after the contract is executed. Some of the canned food 
products purchased and resold by respondent bear respondent’s own private 
trade-marks or brands, which are registered in the United States Patent Office. 
The labels for such goods are supplied by respondent to the packer or canner, 
who affixes them to the cans or other containers in which the goods are packaged. 

PARAGRAPH Five: In connection with the purchase in interstate commerce 
of such food products and other merchandise in its own behalf and for its own 
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account, respondent in many instances receives and accepts and for a num- 
ber of years last past has received and accepted from the sellers of such mer- 
chandise, brokerage or allowances and discounts in lieu of brokerage. The 
brokerage is usually received by respondent in one of two ways. In some cases, 
the seller remits the amount of the brokerage to respondent by check. In 
uther cases, respondent in remitting to the seller the purchase price of the mer- 
chandise deducts the brokerage, or a discount or allowance in lieu thereof, from 
the seller’s invoice. The amount of brokerage thus received and accepted by 
respondent is substantial. For example, the amount received on purchases made 
by respondent between July 1, 1941, and December 31, 1941, was $25,873.68. 


CONCLUSION 


The receipt and acceptance by the respondent of brokerage, or allowances and 
discounts in lieu thereof, as hereinabove set forth, is in violation of subsection 
(c) of Section 2 of the Clayton Act, as amended. 

By the Commission. 


[SEAL] R. E. Freer, Chairman. 


Dated this 12th day of September A. D. 1944. 
Attest: 


Ortts B. JoHNSON, Secretary. 


United States of America 
Before Federal Trade Commission 


At a regular session of the Federal Trade Commission, held at its office in the 
city of Washington, D. C., on the 12th day of September, A. D. 1944. 


Docket No. 4821 


Commissioners: Robert E. Freer (Chairman), Garland 8S. Ferguson, Charles H. 
March, Ewin L. Davis, William A. Ayres 


In the Matter of SourHGaTE BrRoKkEeRAGE CoMPANY, INC., A CORPORATION 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission upon 
the complaint of the Commission, the answer of respondent, testimony and 
other evidence taken before a trial examiner of the Commission theretofore duly 
designated by it, report of the trial examiner upon the evidence and the exceptions 
to such report, and briefs in support of and in opposition to the complaint (oral 
argument not having been requested); and the Commission having made its 
findings as to the facts and its conclusion that the respondent has violated the 
provisions of subsection (c) of Section 2 of the Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monopolies, and for 
other purposes,” approved October 15, 1914 (the Clayton Act), as amended by the 
Robinson-Patman Act, approved June 19, 1936 (15 U. S. C., Sec. 13) : 

Ir is ORDERED that the respondent, Southgate Brokerage Company, Inc., a 
corporation, and its officers, agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the purchase of food 
products or other merchandise in commerce, as “commerce’ is defined in the 
Clayton Act, do forthwith cease and desist from : 

Receiving or accepting from any seller, directly or indirectly, anything of 
value as brokerage, or any commission, compensation, allowance, or discount 
in lieu thereof, upon purchases made for respondent’s own account. 

IT IS FURTHER ORDERED that the respondent shall within sixty (60) days after 
service upon it of this order, file with the Commission a report in writing, setting 
forth in detail the manner and form in which it has complied with this order. 

By the Commission. 


[SEAL] Ot1s B. Jonnson, Secretary. 
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(Federal Trade Commission Docket 4821) 
In the United States Circuit of Appeals for the Fourth Circuit 


No. 5331 
SOUTHGATE BROKERAGE COMPANY, INC., PETITIONER 
versus 


FEDERAL TRADE COMMISSION, RESPONDENT 


ON PETITION FOR REVIEW OF AN ORDER OF THE FEDERAL TRADE COMMISSION 
(Argued June 15, 1945. Decided July 19, 1945.) 
Before PaRKER, Soper and Dosir, Circuit Judges 


Charles L. Kaufman and William P. Smith for Petitioner, and Joseph J. Smith, 
Jr., Assistant Chief Counsel (W. T. Kelley, Chief Counsel, Federal Trade 
Commission, on brief), for Respondent. 


PaRKER, Circuit Judge: 


This is a petition by the Southgate Brokerage Company to review and set aside 
an order of the Federal Trade Commission directing that company to cease and 
desist from accepting brokerage, or any commission, compensation, allowance or 
discount in lieu thereof, on purchases made for its own account. The company 
petitions also that it be allowed to adduce evidence, rejected by the Commission, 
to the effect that it has rendered services to the sellers in connection with such 
purchases for which it claims to be entitled to compensation. The Commission 
has filed a cross petition asking that its order be enforced. 

There is no dispute as to the facts. The brokerage company, which has its 
principal office in Norfolk, Va., does a large commission and brokerage business 
in Virginia and the Carolinas to which the order of the Commission admittedly 
has no application. In addition, it does a large business as distributor of products 
which it buys from processors and subsequently sells to its customers. It is with 
respect to this business that the order of the Commission applies; and the facts 
bearing thereon are covered by the fourth and fifth paragraphs of the Com- 
mission’s findings, which are fully supported by the evidence and are as follows: 

“Paragraph four: The purchases made by respondent in its own name and 
behalf and for its own account constitute approximately sixty per cent of its 
total volume of business. The merchandise so purchased is stored by re- 
spondent in its own warehouses, and is in all respects its own property to deal 
with as its sees fit. Respondent insures the merchandise in its own name 
and at its own expense, pays such taxes as may be levied on the merchandise, 
and resells it to such purchasers and at such prices and upon such terms as 
its judgment may dictate, reaping a profit or sustaining a loss thereon, as 
the case may be. If the merchandise is lost or damaged while in transit from 
the seller to respondent, respondent files claims against the carrier for such 
loss or damage in its own name and for its own benefit. In short, respond- 
ent’s title to the merchandise is absolute. Respondent frequently enters into 
contracts of purchase with packers and canners of food products calling for 
the future delivery of large quantities of goods to respondent at fixed prices. 
In such cases, respondent’s profit or loss on the transaction usually depends, 
of course, upon whether the market advances or declines after the contract is 
executed. Some of the canned food products purchased and resold by re- 
spondent bear respondent’s own private trade-marks or brands, which are 
registered in the United States Patent Office. The labels for such goods 
are supplied by respondent to the packer or canner, who affixes them to the 
cans or other containers in which the goods are packeged. 

“Paragraph five: In connection with the purchase in interstate commerce 
of such food products and other merchandise in its own behalf and for its 
own account, respondent in many instances receives and accepts and for a 
number of years last past has received and accepted from the sellers of 
such merchandise, brokerage or allowances and discounts, in lieu of broker- 
age. The brokerage is usually received by respondent in one of two ways. 
In some cases, the seller remits the amount of the brokerage to respond- 
ent by check. In other cases, respondent in remitting to the seller the 
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purchase price of the merchandise deducts the brokerage, or a discount 
or allowance in lieu thereof, from the seller’s invoice. The amount of 
brokerage thus received and accepted by respondent is substantial. For 
example, the amount received on purchases made by respondent between 
July 1, 1941, and December 31, 1941, was $25,873.68.” 

The evidence which the Commission excluded as irrelevant, and which the 
company asks that it be allowed to produce, is evidence of various witnesses 
to the effect that, in connection with the goods purchased and sold as distributor 
and covered by the foregoing findings of fact, it renders services consisting 
of “promoting, offering for sale, selling, ordering, receiving, adjusting shortage 
or damage claims, handling, warehousing, distributing, invoicing, collecting, 
assumption of credit risks”. We entertain no doubt that the evidence was 
properly excluded and that on the undisputed facts the cease and desist order 
was properly entered. 

Section 2c of the Robinson-Patman Act, 15 USCA 13(c), is as follows: 

“It shall be unlawful for any person engaged in commerce, in the course 
of such commerce, to pay or grant, or to receive or accept, anything of 
value as a commission, brokerage, or other compensation, or any allowance 
or discount in lieu thereof, except for services rendered in connection with 
the sale or purchase of goods, wares, or merchandise, either to the other 
party to such transaction or to an agent, representative, or other inter- 
mediary therein, where such intermediary is acting in fact for or in behalf, 
or is subject to the direct or indirect control, of any party to such trans- 
action other than the person by whom such compensation is so granted or 
paid.” 

It is perfectly clear that this provision forbids the payment of brokerage 
on a sale or purchase of goods to the other party to the transaction. The seller 
may not pay the buyer brokerage on the latter’s purchases for his own account. 
As said in the Report of the House and Senate Conference Committee with 
reference to this subsection (House Rep. 2951, 74th Cong. 2nd Sess.) : 

“This subsection permits the payment of compensation by a seller to his 
broker or agent for services actually rendered in his behalf; likewise by a 
buyer to his broker or agent for services in connection with the purchase of 
goods actually rendered in his behalf; but it prohibits the direct or indirect 
payment of brokerage except for such services rendered. It prohibits its al- 
lowance by the buyer direct to the seller, or by the seller direct to the buyer ; 
and it prohibits its payment by either to an agent or intermediary acting in 
= for or in behalf, or subject to the direct or indirect control, of the 
other.’ 

The section has been so construed in all of the cases in which it has been con- 
sidered. Biddle Purchasing Co. v. Federal Trade Com., 2 Cir. 96 F. 2d 687; 
Oliver Bros. v. Federal Trade Co., 4 Cir. 102 F. 2d 763; Great Atlantic & Pacific 
Tea Co. v. Federal Trade Com., 3 Cir. 106 F. 2d 667; Webb Crawford Co. v. Federal 
Trade Com., 5 Cir. 109 F. 2d 268; Quality Bakers of America v. Federal Trade 
Com., 1 Cir. 114 F. 2d 393; Jarrett vy. Pittsburgh Plate Glass Co., 5 Cir. 131 F. 2d 
675 ; Fitch v. Kentucky-Tennessee Light & Power Co., 6 Cir. 136 F. 2d 12, 149 A. L. 
R. 650 and note at page 662 et seq. and cases there cited; Modern Marketing v. 
Federal Trade Com., 7 Cir. * * * F. 2d * * *. As said in Quality Bakers of 
America vy. Federal Trade Com., supra, 114 F. 2d at 398: 

“It is plain enough that the paragraph, taken as a whole, is framed to pro- 
hibit the payment of brokerage in any guise by one party to the other, or the 
other’s agent, at the same time expressly recognizing and saving the right 
of either party to pay his own agent for services rendered in connection with 
the sale or purchase.” 

It is argued that the section is not applicable here because the receipt by the 
company of brokerage from the sellers results in no discrimination against buyers, 
since the company sells only to wholesalers, who pay the prices that they would 
otherwise pay if the sales were made to them through brokers. It is said that 
a distributor, such as the company, renders to the wholesale trade the service 
that a broker ordinarily performs, and that no discrimination is involved in allow- 
ing such distributor the ordinary broker’s commissions. The answer is that price 
discrimination, which is covered by section 2 (a) of the Act, 15 U. 8. ©. A. 13 (a), 
is not necessary to a violation of section 2 (c), quoted above, which specifically 
forbids the payment of brokerage by the seller to the buyer or the buyer’s agent. 
We went into this matter very carefully in Oliver Bros. v. Federal Trade Com- 
mission, 4 Cir. 102 F. 2d 763, 767, where we said: 





994 PRICE DISCRIMINATION 


“The Robinson-Patman Act of June 19, 1936, 49 Stat. 1526, was an amend- 
ment of the Clayton Anti-Trust Act of October 15, 1914, 38 Stat. 730. Section 
2 of the Clayton Act, which was the section amended, merely forbade dis- 
crimination in price when the effect of such discrimination was to substan- 
tially lessen competition or tend to creat monopoly. The Robinson-Patman 
Act broadened the scope of this provision, conferred upon the Federal Trade 
Commission power to establish quantity differentials for the purpose of deter- 
mining discrimination, and cast the burden of proof upon one charged with 
discrimination to justify any discrimination shown. Receipt of price dis- 
criminaton was made unlawful for the first time, section 2 (f), 15 U. S. C. A. 
13 (f) ; and three specific matters were forbidden as unfair trade practices by 
subsections (c), (d), and (e), viz.: the granting of commission or brokerage, 
or any allowance in lieu thereof, to the other party to the transaction or his 
agent, the making of discriminatory payments by seller to buyer for services 
rendered by the latter and discrimination by the seller in the rendering of 
services to the buyer. It is perfectly clear that all three of these practices 
were forbidden because of their tendency to lessen competition and create 
monopoly, without regard to their effect in a particular case; and there is no 
reason to read into the sections forbidding them the limitations contained in 
section 2 (a) having relation to price discrimination, which is an extremely 
difficult matter to deal with and is condemned as unfair only in those cases 
where it has an effect in suppressing competition or in tending to create mono- 
poly. The forbidding of specific practices because of their tendency toward 
a general result, also forbidden, is familiar legislative practice; and no rea- 
son suggests itself why the limitations and provisions relating to one should 
be read into those relating to the other.” 

We are now impressed with the argument that the company renders services 
to those from whom it purchases, within the meaning of the exception to sec- 
tion (c) quoted above. The services which the company proposes to show by 
the evidence that was excluded are services rendered to itself, as purchaser, 
owner, and subsequent seller of the goods purchased, and not to those from whom 
it has purchased them. It is immaterial that those persons are benefited by the 
fact that the company purchases from them the goods which it subsequently 
resells. The crucial fact is that all of the services upon which it relies are 
services rendered in connection with its own purchase, ownership or resale of the 
goods; and these services it renders, not to those from whom the goods are 
purchased, but to itself. Directly in point are the cases above cited of Biddle 
Purchasing Co., Oliver Brothers, Great Atlantic & Pacific Tea Co., Webb Craw- 
ford Co., Quality Bakers of America, and Modern Marketing. The Great At- 
lantic & Pacific Tea Company case is practically on all fours, involving an allow- 
ance of brokerage made directly to the buyer because of alleged services rendered 
the seller by the buyer’s purchasing agents. The other cases cited involved 
situations where agents of buyers were collecting from sellers brokerage which 
they were passing on to the buyers whom they represented; but if the statute 
forbids the payment of brokerage to such agents because they represent buyers, 
a fortiori it forbids the payment to the buyers themselves; and, if the agents 
cannot be brought within the exception of the section by reason of services 
rendered, certainly the buyers cannot because of rendering the same sort of 
services. In the Oliver case it appeared that the commissions allowed the buyers 
agent were received by the buyers; and we commented on this as showing be- 
yond question that the section had been violated in that the buyers were receiv- 
ing commissions on their purchasers. We said: 

“We come then to the final question in the case, viz, whether the brokerage 
commissions here involved come within the exception contained in section 
2 (c), i. e., are they paid for services rendered to the sellers? A sufficient 
answer to the question is found in the fact that the commissions are re- 
ceived by the buyers and not by Oliver, and that there can be no contention 
that any services are rendered by the buyers to justify the payment of comp- 
ensation to them. * * * They are receiving brokerage commissions on their 
purchases; and the fact that they may have paid the purchasing agent 
for services rendered them and that they receive the commissions because 
of this does not alter the fact that they are receiving the commissions on 
their purchases. 

“And even if it were true that Oliver rendered services to the sellers, 
we do not think that this would change the situation. No one would con- 
tend that, without violating this section, a broker representing the seller 
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could give his commissions to the buyer; for in such case the action of the 
broker would be the action of his principal, the seller, and would amount 
to the allowance of commissions by the seller to the other party to the 
transaction in direct violation of the statutory provision. As we have seen, 
it constitutes a clear violation of the section for the buyer to receive com- 
missions allowed an agent who represents him alone. If, therefore, the buyer 
may not receive commissions allowed either his own agent or the agent of 
the seller, it would seem to follow necessarily that he may not receive com- 
missions allowed a broker who is the agent of both. We may assume that 
under the section it is permissible for a broker to render services to both 
buyer and seller and to receive from both compensation for the services 
rendered; but this is a very different thing from the buyer himself re- 
ceiving the compensation.” 

The company argues that the receipt of brokerage on its purchases is au- 
thorized by subsection 2 (d) of the Act, 15 USCA 13 (d), which provides : 

“It shall be unlawful for any person engaged in commerce to pay or con- 
tract for the payment of anything of value to or for the benefit of a customer 
of such person in the course of such commerce as compensation or in con- 
sideration for any services or facilities furnished by or through such cus- 
tomer in connection with the processing, handling, sale, or offering for 
sale of any products or commodities manufactured, sold, or offered for sale 
by such person, unless such payment or consideration is available on pro- 
portionally equal terms to all other customers competing in the distribution 
of such products or commodities.” 

This subsection has no relation to payment of brokerage to buyers or their 
agents, which is dealt with in the preceding subsection, but is intended to pre- 
vent discriminatory payments by seller to buyer on account of services actually 
rendered the seller. It is commonly referred to as the “advertising allowance” 
section of the act; and as explained by Representative Utterback in presenting 
the conference report to the House the words “services or facilities”, rather than 
the term “advertising allowance” were employed for the purpose of making 
the “prohibitions of the bill * * * intentionally broader * * * in order to pre- 
vent evasion.” 80 Cong. Rec. 9418. As pointed out above, the services rendered 
by the company with respect to goods purchased by it are services rendered to 
itself, and not to the sellers, and consequently can furnish no basis for payment 
by the sellers. It is little short of absurd to argue that the receipt by a buyer of 
brokerage on his purchases, forbidden by subsection (c), is validated by sub- 
section (d), the purpose of which is to forbid discriminatory payments for 
services actually rendered by buyers. 

The earnestness of counsel for the company in presenting its cause has led 
us to discuss its contentions at greater length than their merit seems to war- 
rant. Stripped of verbiage, his position is that in acting as a distributor of the 
products of the sellers, the company performs for them the service of a broker 
and is entitled to the compensation of a broker. The fact is, however, that the 
company is not a broker but a purchaser with respect to the goods that it pur- 
chases for its own account. In selling these goods to others its acts, not for 
those from whom it has purchased them, but for itself. Any profits due to rise 
in the market belong to it and any losses, whether from decline in the market 
or other cause, fall upon it. It sells for itself, to whom it pleases and at 
prices which it determines. The fact that it purchases from the sellers is 
doubtless beneficial to them and may enable them to dispense with the services 
of a broker on such transactions; but this does not mean that it has rendered 
pr ny to them within any fair meaning of that language as used in the 
statute. 

For sellers to pay purchasers for purchasing, warehousing or reselling the 
goods purchased is to pay them for doing their own work, and is a mere gratuity. 
Cf. Mitchell Coal & Coke Co. v. P. R. R. Co., 230 U. S. 247, 263; Merchants Ware- 
house Co. v. United States, 283 U. S. 501, 511. What we said in the Oliver case 
with regard to a purchasing agent’s exacting brokerage which it passed on to 
the buyer applies with added force where the buyer himself claims to have ren- 
dered the service justifying the brokerage We said: 

“Because of the buying power possessed by purchasing agents, whether 
representing chains or independent dealers, sellers may be willing to allow 
them brokerage commissions earned in the sense that the sellers are thus 
enabled to sell goods without resorting to other sales devices; but the fact 
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remains that the buyer who receives the brokerage allowed his purchasing 
agent receives an advantage, and a concealed advantage, which the buyer 
who purchases directly from the dealer does not receive. It was this sort 


of discrimination, we think, which it was the purpose of this section of the 
Act to forbid.” 


For the reasons stated, the petitions to set aside the order of the Commis- 
sion and to adduce additional evidence will be denied, the prayer of the cross- 


petition will be allowed and decree will be entered enforcing the Commission’s 
order. 


Order Enforced. 


STATEMENT OF S. CHESTERFIELD OPPENHEIM, COCHAIRMAN, 
ATTORNEY GENERAL’S NATIONAL COMMITTEE TO STUDY THE 
ANTITRUST LAWS 


Mr. Orrenuetm. Mr. Chairman and members of the committee, I 
value this privilege of appearing in response to your invitation. I 
hope I can be helpful in answering any questions you may have in 
mind, regarding the work and report of the Attorney General’s Na- 
tional Committee To Study the Antitrust Laws, of which I was co- 
chairman with Judge Barnes. 

I may say that I have here a statement of my biographical back- 
ground, which reads as follows: 

My educational preparation was at Columbia University from which 
I received bachelor of arts and master of arts degrees. While teach- 
ing economics at the University of Michigan, I received the doctor of 
jurisprudence and doctor of juridical science degrees at the University 
of Michigan Law School. 

I taught at the George Washington University Law School in 
Washington from 1927 to 1952, and was then appointed professor of 
law at the University of Michigan, where I am now teaching. 

I am a member of the bars of Michigan and the District of Colum- 
bia, and a member of the New York State Bar Association. 

In 1934, I was a special legal consultant to the National Recovery 
Administration. 

From 1938 to 1940, I served as chairman of the Advisory Council 
of the Marketing Laws Survey, a Federal Government research proj- 
ect for the compilation, review and analysis of all State laws in the 
field of trade regulation. 

From time to time, I act as legal consultant to lawyers in private 
practice or to business concerns. My writings in the field of trade 
regulation include several casebooks and various articles. 

As former cochairman, I should make it clear that while my com- 
ments on the committee’s composition, work and procedures will be 
addressed to the functions and experience of the cochairmen’s office, 
I do not claim to be the single interpreter for the whole committee 
of the words of the report. To the extent that I paraphrase those 
words or attempt to explain their tenor, I respectfully ask that you 
consider such comments as representing my personal observations. 
I invite your attention to the caveat in italics at the top of page 5 of 
the report: 


Any important differences in analysis or policy are reflected in dissent. Apart 
from such registered divergence, the committee is in substantial agreement on 
the report’s basic analysis and conclusions. In any document treating so 
comprehensively a subject so complex, however, no one member can be held 
responsible for each phrasing of each case of shade of reasoning. 
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The Cuamrman. Professor Oppenheim, I want to interrupt at that 
point. 

Mr. OpreNHEIM. Yes, sir. 

The Cuarrman. I know you did a tremendous amount of work as 
cochairman of that committee, and it was work that was back- 
breaking, if I may put it that way, and very difficult, but you will 
understand that a report of that sort is bound to create considerable 
criticism. We are going to be critical, too. There is nothing per- 
sonal in our criticisms. We do try to criticize for the purpose of 
being constructive and to secure information needed by our committee. 

For example, you speak of policy as reflected in dissent. 

Now, I try to read your report, and I do not find any dissenting 
opinions set forth ae from the majority opinions. 

Why did you take that course? 

Mr. OprenHerm. Well, I think as a matter of organization and 
form of the report that it is reasonable to ask why we did not put the 
dissents in perhaps boldface type, or in the hornbook black letter 
form. We considered that and we felt that it was necessary to reac 
the whole context. We felt if we attempted sharply to separate the 
dissenting statements by, let us say, putting them in boldface type, 
there might be a tendency to read those without reference to the 
Spl context. It is a sort of temptation, I suppose, many might 
lave. 

The Cuatrman. You are a lawyer, are you not? 

Mr. OrrenHerM. Yes, sir. 

The Cuatrman. And I might add, a good lawyer. 

Mr. Oprennetm. I would hope you would have that opinion of me. 

The Cuairman. Suppose the Supreme Court in its decision would 
weave a dissent in the majority opinions, what would you say then? 

Mr. Oprenuerm. I do not think the analogy, Mr. Chairman, goes 
the full length, because here we have a complexity of issues on various 
topics throughout the report and we are not dealing at all times with 
any particular issue or issues. In a Supreme Court opinion, the 
issues are pretty narrow and I suppose in that kind of Court practice, 
a dissenting opinion appears separately. 

But here, throughout the report, we have so many specific dissent- 
ing statements on specific points, that unless we correlated the dissent 
on that point with the very point in the text, it would have been 
difficult for any reader to follow the reasoning of the majority and 
easily see what the refutation was in the dissent. That is the reason 
it was correlated that way. 

The CuatrmaNn. I must indicate emphatic dissent from that point 
of view. I try to read some of these minority opinions and I find it 
extremely difficult to wade through the whole report to be able to 
find them. 

As I understand, Professor Schwartz of the University of Penn- 
syvania felt his dissent, upon which he spent many, many hours was, 
as he puts it, “dismembered, condensed, and distributed through 350 
pages of the majority report.” He saw fit to publish a dissent at his 
own expense. He asked that he be permitted to file his dissent in 
your report in its entirety, and that request was denied. 
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Professor Rostow wrote to Herbert Brownell, the distinguished 


Attorney General of the United States, March 23, 1955, and he says 
as follows: 


I must vehemently protest recent attempts of Judge Barnes and Professor 
Oppenheim to interfere with the right of members of the Attorney General's 
Antitrust Committee to express dissent in their own language and form. I regard 
this policy as not only unprecedented in the procedure of public bodies, and 
unwise in itself, but a breach of faith so far as the committee is concerned. 

Much has been accomplished by the committee, loth negatively and positively. 
That accomplishment will not be lost if criticisms of the report for failing to 
go further are suppressed, weakened, diluted, or denied their full impact. On 


the contrary, such a policy risks the loss of what has been gained through petty 
and futile bickering. 


That is the communication that Mr. Rostow wrote to Mr. Brownell. 
And then there are additional communications sent to Mr. Barnes, 
Judge Barnes, and also to yourself, concerning the matter. 

I will not read it all, but it was of the same import. These letters 
will be included in the report at this point. 

(The letters referred to follow.) 


DISSENTING OPINION OF EUGENE V. Rostow 


Certain parts of this copy of the dissenting opinion by Eugene V. Rostow, 
submitted to the Attorney General’s National Committee, were quoted in the 
committee’s report, and specifically attributed to Mr. Rostow. The parts thus 
included in the report are set off in brackets. The page number of the report 
where the bracketed material may be found is in parenthesis. 

In addition, there are attached to this copy of Mr. Rostow’s dissent copies of 
certain communications between the committee members and the Department 
of Justice relative to the issue on dissents. 

(P. 388:) [Concluding Statement of Partial Dissent by Eugene V. Rostow: 

[While I agree with the analysis of most of the Report, except as to points of 
detail at which I have felt it necessary to record dissent, in footnotes or brief 
comments in the body of the text, there are two major respects in which the 
Report fails in my view to meet the duties imposed upon our Committee by our 
terms of reference. 

[The President said of our Committee that it should “provide an important 
instrument to prepare the way for modernizing and strengthening our laws to 
preserve American free enterprise against monopoly and unfair competition.” 
In establishing the Committee, the Attorney General asked us “to evaluate the 
antitrust laws in their fundamental aspects,” in relation to the competitive 
process antitrust is designed to maintain. 

[Our Report is largely a review and restatement of the substantive doctrines 
of antitrust law, together with an analysis of the procedures through which 
the laws are enforced. For all the divergence of view which has naturally 
emerged with respect to specific aspects of the law—notably the Miller-Tydings 
and McGuire Acts, certain phases of the Robinson-Patman Act, and the inter- 
pretation of parts of the Clayton Act—the principal theme of the Report, on 
which we are unanimous, is that Congress and the Courts have developed a rea- 
sonably unified and consistent corpus of antitrust law, directed at protecting 
the economy against substantial and significant limitations on competitive con- 
ditions. The several antitrust statutes, as we present them here, differ princi- 
pally in the amount of restraint they proscribe. Section 2 of the Sherman Act 
requires “dominance” in a market by a single firm, or a group acting in concert; 
Section 1 of the Sherman Act deals with contracts, combinations or conspiracies 
accomplishing substantial restraints, which may result in positions of advantage 
less than those of market “dominance ;”* and the Clayton Act applies to certain 
arrangements which probably will result in a substantial lessening of completi- 
tion in a defined market.’ Orienting the law around this central axis—the con- 


1As well as with practices which may be condemned as anticompetitive in character, 
whatever their demonstrated market effect. 

2In addition, the Robinson-Patman Act has a further, cognate standard directed against 
acts within its scope which may “injure, destroy, or present competition with any person” 
who grants or knowingly receives the benefit of a prohibited discrimination in price, or with 
eustomers of either of them. 
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eept of limitations on competition in defined markets—we conclude that by and 
la our antitrust law is adequate to its task. 

While I welcome and agree with the general tenor of this analysis, I deplore 
the failure of the Committee to have carried it forward in certain respects, in 
order to provide clear-cut answers as to ways in which the antitrust law needs 
modernizing and strengthening, in order to deal appropriately with several press- 
ing problems of monopoly and restraint of trade now largely beyond the reach of 
the law, or largely neglected in its enforcement.] 


1. An International Agreement to protect the American Economy Against 
Ezploitation by International Cartels 


(Pp. 99 to 105:) [The Committee, by a narrowly divided vote, refused to com- 
ment on the possibility of action by means of international agreement to protect 
the American economy against exploitation by foreign cartels. Our deliberate 
silence on this question constitutes the most serious single defect in our Report 
For a strong lead now, I am convinced, could overcome the carefully concerted— 
and thus far effective—plan to smother even the thought of international action 
against international cartels. 

[The reason why our silence at this time is so eloquent is clear in the history 
of the international cartel problem. 

[The international problem is one of the most thoroughly studied issues in 
public life. Years of effort by commitiees, governments, foundations, and in- 
dividual scholars have fully documented the significant role of cartels in the 
world economy. The importance of foreign cartels to our own econumy has 
lung been generally understood. The problem was perhaps most vividly drama- 
tized in public thought by the Senate investigations, before World War II, of 
the business connections between American and German firms, and by our earlier 
experiences as purchasers of quinine, rubber, diamonds, and certain other prod- 
ucts produced and sold under cartel conditions. 

(Foreign monopolies, cartels, and restrictive arrangements of comparable 
effect are costly burdens upon the American economy. They affect certain prices 
within the United States, either directly or by influencing imports into this 
country; and they influence, and often control, American export and investment 
opportunities in other countries. Some plans even limit the capacity of Ameri- 
ean firms or subsidiaries of foreign firms doing business in the United States 
to use certain manufacturing processes in this country. While no estimates 
are available as to the proportion of world trade affected by cartels, there can 
be no doubt that they constitute a quantitatively significant influence on both 
actual and potential movements of goods, services, and capital in the economy 
of the free world. In the last 30 years, governmental reports alone have re- 
viewed cartel plans with respect to more than 120 commodities or services of 
significance in world trade, including aluminum, diamonds, wood pulp, nickel, 
copper, rubber, various chemical and electrical products, dyes, cocoa, shipping, 
magnesium, and machinery of many types. In addition to purely private 
monopolies and cartels, the laws of other countries have in many instances 
given direct and indirect support to arrangements of like effect, both through 
the complete or partial nationalization of industries, and through legal or 
administrative approval of arrangements which would, in this country, fall 
squarely within the condemnation of the Sherman Act. 

[The difference between American and foreign law with respect to monopolies 
and restraints of trade is great, and constitutes the essence of the cartel problem 
as an issue of international law, and of the conflict of laws. Building on common 
law ideas, our Sherman Act and its development, as sketched out in this report, 
has been a pioneering achievement. Other countries are now moving in various 
ways to follow our lead, as they have gradually realized the contribution the 
antitrust laws have made both to American productivity, and to our flexible 
social system, with its wide sharing of power and of opportunity. Statutory 
changes in the regulation of monopolies and restrictive business practices have 
been made in several European countries since the war, and others are now 
pending before their parliaments. 

[We cannot, however, depend on the gradual evolution of foreign law to protect 
the American economy against international cartels. Most foreign laws on the 
subject are local in scope, and are all far weaker than the Sherman Act. In 
any event, it would be remarkable if other governments proceeded against the 
cartels of greatest interest to us. All governments (including our own) look 
askance at foreign monopolists who charge their citizens high prices, but almost 
invariably tend to support restrictive arrangements which premit their own 
citizens to raise the prices at which they sell to foreigners. Even the Sherman 
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Act, enforced in accordance with the principle of United States v. Aluminum Co. 
of America (148 F. 2d 416 (2d Cir., 1945)), which is strongly and properly 
approved in Chapter 2 of our Report, cannot reach most of the foreign restraints 
of trade affecting the American economy. Occasionally our Courts can take 
effective jurisdiction over the program of a foreign cartel, and they can often 
weaken such cartels by forbidding American nationals and corporations to par- 
ticipate in them. But at best the Sherman Act can do a limited part of the job, 
and its enforcement with regard to nonresidents, foreign corporations, or even 
foreign subsidiaries of American corporations is bound to creat serious problems 
of international law and significant political friction. Such friction must 
continue to arise so long as foreign law wtih respect to restraints of trade and 
ignnopoly differs so markedly from our own. 

[Given this state of the facts, it has long been obvious that the United States 
could choose among three courses of action: (1) to accept the inevitability 
of foreign cartels, and to allow American companies operating abroad to partici- 
pate in them; this course would require amendment of the antitrust laws, which 
I am glad to say no member of the Committee has directly proposed; (2) to 
continue our present course of partial, inadequate, and generally unsatisfactory 
enforcement of our law against those offenders whom we happen to catch—a 
course which is worth continuing, in the absence of a more comprehensive 
approach, but which at best can reach a small fraction of the important situa- 
tions, and inevitably produces undesirable and unnecessary intergovernmental 
friction; or (3) to move, with other governments, by means of procedures of 
international cooperation, towards an agreed solution of the problems which 
restrictive arrangements pose for the American economy. 

[The government of the United States labored long and hard, in the years 
before 1953, to achieve an international agreement which could establish a 
system of international cooperation for curbing world cartels, while vigorously 
enforcing the Sherman Act against such bodies within the constitutional limits 
of our jurisdiction. The government sought in many conferences to work out 
with other interested governments an agreed basis for cooperative action in 
this sphere. The International Trade Organization Charter of Havana, of 1946, 
contained an important chapter on Restrictive Business Practices, which had 
wide support in American public opinion. With the failure of the Havana 
Charter, for other reasons, the government made earnest attempts through 
several international bodies to revive the idea of a treaty against cartels. 
Finally, by Resolution of the Economic and Social] Council of the United Nations, 
an international committee was appointed to study the problem and to make 
recommendations for action. That committee, after full Reports, has proposed 
Draft Articles of Agreement through which machinery of international coopera- 
tion could be established for dealing directly with restrictive business practices. 
These Draft Articles are largely based on the corresponding substantive provisions 
of the Havana Charter. By resolution of the Economic and Social Council, they 
are now before all member governments of the United Nations for study and 
comment. 

[The present Administration has not so far publicly stated its response to 
the United Nations Draft, or its general position on seeking to deal with the 
eartel problem by measures of international cooperation. Those who oppose 
international action against cartels have petitioned us, as is their right, with 
documents putting forward numerous arguments, not all consistent with each 
other, to the effect that we should ignore the problem, as the Randall Com- 
mission did, or oppose the United Nations Draft. No one of our petitions had 
the temerity, or the candor, to defend cartels as such. We were told that while 
cartels were no doubt a costly burden to the American people, this was a thorny 
problem requiring further study—the traditional gambit of an opposition with- 
out a case, hardly convincing with respect to a subject, iike international cartels, 
which has been faithfully examined in a vast mound of books, reports, govern- 
ment documents, and learned articles. We were also advised that the United 
Nations Draft Articles of Agreement would establish a supranational kangaroo 
court, through which foreign judges could condemn Americans: and equally 
earnestly, that the weakness of the Draft Articles was their reliance on inter- 
pational agreement and their failure to provide truly judicial procedures based 
on supranational authority. Other arguments were put before us, but none, 
in my view, really faced the substantive issues. 

[The issue before the Committee for vote was whether we should recom- 
mend that the government support, negotiate and sign, and the Congress by 
appropriate procedures ratify, an international treaty or convention against 
restraints of trade and monopolies of international concern, in view of the 


— eS 


~~ ww eH a ee me ee PD 


ed ce ee oe 








PRICE DISCRIMINATION 1001 


fact that the enforcement of the Sherman Act can at best deal with few of the 
restraints which foreign cartels impose upon the American economy. Thus 
the United Nations Draft Articles, as such, were never submitted for a vote 
to our Committee nor were they considered in detail by it. 

[In view of the course of our debate, however, and the considerations which 
therefore may have affected the Committee’s vote, I deem it necessary to com- 
ment on several of the misconceptions about the Draft Articles which entered 
into the discussion. 

[the proposal before the United Nations and its members for action (United 
Nations, Economic and Social Council, Report on Restrictive Business Prac- 
tices, Official Records, 16th Sess., Supp. No. 11, 1953) would establish a standard 
to which signatory governments would be obliged to conform. Enforcement, 
however, is left to each government, according to its own system of law. Since 
the standard of the Draft Articles is far less severe than the Sherman Act, repre- 
senting an agreed compromise between American and European views on these 
matters, the Draft Articles could require no change in our law nor could they 
alter in any way the jurisdiction of our courts. 

[(a) The Agreement would require signatory government to take appro- 
priate measures in accordance with their own domestic law and to cooperate 
with other nations and with the Organization to be established under the 
Agreement, “to prevent, on the part of private or public commercial enter- 
prise, business practices affecting international trade which restrain competi- 
tion, limit access to markets, or foster monopolistic control, whenever such 
practices have harmful effects on the expansion of production or trade,” in 
the light of the general objectives of the Agreement (Art. I (1)). The Agree- 
ment lists as illustrative restrictive business practices: price fixing, exclusion 
from markets or dividing markets, discrimination, limitations of production, 
the suppression of technology, and the abuse of patents (Art. I (2)). With 
respect to the definition of the “harmful effects” which must be found before 
any restrictive practices are condemned under the Agreement—a long step 
away from Sherman Act standards—the Draft specifies, without limitation, 
that complaints shall be subject to investigation as to their alleged harmful 
effects on the expansion of production or trade when the firm or group alleged 
to be violating the policy of the Agreement, individually or collectively, “pos- 
sess effective control of trade among a number of countries in one or more 
products” (Art. I (2) (c)). 

[(b) The essential fact about the Agreement, and the organs of consultation, 
investigation, and recommendation which it proposes, is that it is to be an instru- 
ment of international cooperation, not an international governmental authority 
exercising sovereign power. The Organization contemplated by the Agreement 
could merely recommend action to member states actiou which the member state 
would then have to consider under its own law. While the Agreement provides 
that every enterprise affected by an investigation under a complaint shall have 
reasonable opportunity to be heard, it does not provide an international “court” 
with the power of subpoena. 

{C(c) The Organization proposed by the Agreement would consist of a Repre- 
sentative Body, meeting occasionally, on which all signatory governments would 
be represented; a smaller Executive Board of that Body, on which the countries 
with the largest shares in international trade would be represented; and an 
Executive Secretariat. The Secretariat would in turn be divided into two 
parts—an administrative and investigatory part, which would prepare the pre- 
liminary preview of complaints to determine whether they come within the 
purview of the Agreement and to report to the Representative Body whether 
they were prima facie worthy of further consideration; and an independent 
Advisory Staff of experts selected for “their competence, integrity, open-minded- 
ness, and impartiality as individuals” (Art. 13 (3) (c)). This Advisory Staff 
would have the duty of collecting information, conducting hearings, analyzing 
information, and preparing reports to the Representative Body on complaints 
approved by that Body for such investigation, and to conduct studies on the 
general economic and legal aspects of the subject matter of the Agreement. 

[(d) The enforcement procedures proposed by the Agreement are of two 
kinds—informal international consultation, and the investigation of complaints. 
Where consultation fails, and a complaint is duly presented to the Organization 
by a member government, the investigatory procedure is one of elaborate safe- 
guards to make sure that only serious and substantial complaints are carried 
forward for full investigation. The ultimate recommendations for action made 
by the Organization are to be taken fully into account by each member, which is 
to take in the particular case “the action it considers appropriate, having regard 
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to its obligations under the Agreement, and in accordance with its own consti- 
tution or system of law and economic organization” (Art. 5 (4)). [Italics added]. 

[(e) The basic obligation of signatory states is to take all possible measures, 
by legislation or otherwise, to ensure within its own jurisdiction that neither 
private nor public commercial enterprises engage in restrictive business practices 
affecting international trade, and having harmful effects on the expansion of 
production or trade, and to assist the Organization in preventing these practices 
(Art. 5 (1)). 

{(f) It has been urged that the Agreement would impose unequal burdens 
on the United States and other possible signatories. Such inequality of law 
exists now, in that our antitrust laws are far more developed in concept, and 
far more vigorously enforced, than the comparable law of any other country. 
One of the main purposes of the proposed Agreement, through the provision of 
Article 5 (1), quoted above, is to reduce that inequality by the gradual influence 
of experiment and experience. The only sound way to attack such “discrimina- 
tion” as the present state of world law now imposes on American companies 
operating abroad is the approach of the proposed Agreement, which would re- 
quire other countries to bring their law at least to the standard of the Agree- 
ment—a level which our law has long since surpassed. 

[(g) Concern has also been expressed lest such an Agreement would alter 
our domestic law. The key terms of the Agreement, quoted above, make it clear 
that such a concern is not justified. There is no way in which the Agreement, 
if accepted, could alter existing law. Such fears could, of course, be explicitly 
dealt also with in the legislative process of acceptance. 

[The underlying fact is that while monopolies, cartels, and restrictive business 
practices affecting world trade are a matter of international concern, the present 
state of the law, and the differing economic policies and philosophies on the sub- 
ject which prevail in capitalist countries, make international cooperation, rather 
than international adjudication, the soundest available procedure for tackling 
the problem. 

[A majority of the Committee attending the meeting in Washington decided to 
soy nothing on the matter. May I respectfully point out that in the present state 
of foreign law on the issue, and the present state of international negotiations 
Yor an Agreement, a policy of inaction on the part of our government will be in 
effect a policy of positive action in killing off much that has been slowly and 
laboriously gained by many years of effort? 

EViewing the problem in this context, I believe our Committee has been remiss 
in failing to comment on one of the most important inherent limitations of the 
antitrust laws as a mean for assuring and protecting a free competitive economy 
in the United States.] 


2. Failure of the report to comment on the adequacy of enforcement programs 


(P.385:) [Except by implication, our Report does not answer the key question 
the Attorney General put to us: the adequacy of the antitrust laws in relation 
to the competitive process the law is intended to maintain. The tenor of the 
Report is that with relatively minor, though important, changes—su’h as the 
repeal of the Miller-Tydings and McGuire Acts—existing antitrust laws provide 
a suitable basis for a program of preventing and undoing significant restrictions 
on competition. So they do. in the main. But the antitrust laws do not enforce 
themselves; governmental vigilance is necessary to enforce the law by positive 
action, and thus to maintain an atmosphere in which businessmen and their 
lawyers can and will undertake the often strenuous task of self-enforcement. 

{Thus we have not commented even on the conspicuous failure of the Depart- 
ment of Justice and the Federal Trade Commission to undertake seriously the 
enforcement of Section 7 of the Clayton Act. In the midst of a merger movement 
raising obvious antitrust questions in almost every day’s newspaper, it is, in my 
view, a defect of the Report that we have not urged prompt action in an appro- 
priate case to obtain an authoritative clarification of Section 7. 

(P 386:) {I should go further and recommend that the Department of Justice 
and the Federal Trade Commission establish regular procedures for drawing on 
the resources of economic analysis and knowledge in selecting cases of the great- 
est possible public importance for prosecution. The enforcement capacity of both 
agencies is necessarily limited. Far too large a share of their meager resources 
is devoted to situations called to their attention by the accident of complaint. 
Such problems must, of course, be dealt with. But the potential contribution of 
the antitrust laws to our economic and social development cannot be realized 
without well-planned enforcement programs. Such programs should rest on a 
careful study of the monopoly problem in the economy, so that a scale of priori- 





tie 


n 
Cc 


~ — wean noese ree otmmAe wold 


— ae 


a ll ee i a cate ie 











PRICE. DISCRIMINATION 1003 


ties could be established, and the enforcement energies of the government could 
be devoted to the antitrust problems which really matter.] As the Work Group 
en Economic and Legal Concepts unanimously concluded: (p. 386:) [Monopoly 
and impairment of competition are serious problems in the American economy, 
and justify serious and sustained attack. ... The protits of monopoly being 
tempting, there will always be a need for vigilance on the part of the government 
to deal with special cases, local, regional, and national in their scope. Beyond 
these day-to-day issues, however, there is need to keep antitrust pressure at 
work in guiding the general evolution of the economy in a more competitive di- 
rection. The vigorous and well planned enforcement of the antitrust laws is 
of vital importance to the political, social and economic well-being of the people 
of the United States.”] 

Yet, recommendations to this effect proposed by the Legal and Economic Con- 
cepts Work Group were removed from the Report, without even the formality 
of a vote. 

(P. 386:) [Finally, I believe we may be misunderstood with regard to one of 
the most important problems of monopoly in the economy: that of industries 
consisting of, or dominated by a few large sellers or buyers. 

[When the Sherman Act was passed, many industries were dominated by 
single large firms, which amounted to monopolies in themselves. That situa- 
tion has largely passed, due in considerable part to the influence of the anti- 
trust laws. But today industries dominated by a few large firms often present 
serious problems of public policy, when the economic policies of the dominant 
firms are coordinated in a noncompetitive way. Such industries may impose 
more costly wastes on society than single-firm monopolies. The Report approves 
the doctrines of substantive law which permit the government, as in United 
States v. Paramount Pictures, Inc., 334 U. S. 181 (1948), and American Tobacco 
Co. v. United States, 328 U. S. 781 (1946), to reach situations of oligopoly which 
offend the law. Yet what we say about remedies is likely to be misconstrued. 

{For this reason, I deplore the absence in the Report of the following] unani- 
mous (p. 387:) [recommendation] of the Work Group on Legal and Economic 
Concepts : 

[We also believe that the antitrust laws should be enforced not only to pre- 
vent recourse to restrictive practices and arrangements which limit price com- 
petition, or without justification restrict competitive opportunities, but, where 
appropriate, to accomplish structural changes in these industries which approach 
monopoly in their organization and market behavior and satisfy the other 
standards of Section 2 of the Sherman Act. In many situations, both under 
Section 1 and Section 2 of the Sherman Act, criminal remedies and even 
injunctive remedies canot restore competitive conditions “in harmony with 
the law”. In some instances a permanent condition in violation of law may 
have come about as a result of mergers or stock purchases; in others departures 
from the standards of the law mey readily be accomplished, in view of the 
small number of sellers or buyers in the market. Their prevailing high degree 
of monopoly power may depend upon structural factors, such as the economic 
effect of vertical integration. Where requisite proof of combination exists in 
such markets, the precedent of the Paramount case, firmly based on the con- 
ception of the 1911 decree in United States v. American Tobacco Co., 221 U. S. 
106, points the way to the kind of relief which can restore effective competition 
without denying to society the full advantages of large-scale production, or 
penalizing legitimate business and investment interests.”] 

(P. 398) : [My comments on these two major issues appear, by decision of the 
cochairmen, at pp. 98 and 383. In addition, throughout the chapters of the Report, 
I have noted points of my disagreement with the analysis or conclusions of the 
Majority. Finally, I believe an explanation is in order for the form of this 
and several of my other dissenting or concurring comments in the course of 
this Report. : 

[I believe it is a commendable accomplishment, in this field of law, to have 
achieved so comprehensive a Report with so little dissent, and I believe that the 
cochairmen, their staff, and my colleagues on this Committee deserve great 
credit for the spirit, the earnestness, and the professional skill with which their 
task has been accomplished. I can see no useful purpose, however, in minimiz- 
ing the genuine disagreements which naturally did emerge in the process of 
preparing this document. And I regret that I have been unable to agree with 
the cochairmen and most of the Committee members on the undesirability of 
signed statements of concurring and dissenting opinions. As is apparent in 
this Report, the Committee has preferred not only minimizing disagreement, 
but confining expressions of disagreement to the anonymous form of statements 
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that “some members dissent.” Without in any sense criticising those who may 
disagree, I have felt that in a professional Report of this character, members, 
and especially academic members, should take individual responsibility, identified 
by name, for their views, at least on major issues. While there are naturally 
many passages in this Report which any one of us would have stated differently, 
and many unnoted minor points on which I do not agree, or do not fully agree, 
I have felt obliged to indicate at least the most important substantive matters 
on which I cannot join in the majority statement. I have also joined, on less 
important points, in several of the anonymous statements of dissent.J 


ATTORNEY GENERAL’S NATIONAL COMMITTEE 
To Srupy THE ANTITRUST LAWS, 
DEPARTMENT OF JUSTICE, 
Washington 25, D. C., March 238, 1955. 
Prof. Eucene V. Rostow, 
Yale University Law School, 
New Haven, Conn. 


Dear Gene: I have your wire asking that I confirm that your “various dis- 
sents and concurring statements will be printed in the Report exactly as sub- 
mitted.” In reply I write the substance of our telephone conversation of Monday 
evening. 

At the outset, we agreed that each member has the right to dissent, to identify 
himself by name as a dissenter, and to state his thoughts in the tenor he chooses. 
Consisient with these principles, at all times the chairmen have taken the posi- 
tion that while they cannot change the meaning of nor omit any position taken 
by a member, they do have the right to edit the report. Our differences stem 
from your apparent feeling that right to dissent involves also the unrestricted 
privilege of each member to dictate, regardless of the report’s organization, 
where his dissent is to appear. In addition, you feel that each member has the 
right to refer specifically to the various intermediary drafts of sections of this 
report—referred to as work group drafts. 

The co-chaimen’s position, in contrast, is that theirs is the responsibility 
for report organization. Accordingly, they have printed each dissenting position 
with the report topic from which it differs. As you know, this way we have 
treated, with your concurrence, the bulk of your clarifying, concurring and dis 
senting views. This we plan to do, in addition, with your mimeographed 
submission. 

We propose to print as your separate overall comment the first four para- 
graphs of your mimeographed dissent. We feel the balance of your submission 
refers precisely, first, to the discussion of the ad hoc committee in the foreign 
commerce section; and second, it treats generally problems dealt with in the 
administration and enforcement chapter. Accordingly, it will be separated 
and printed in each of those sections. Incidentally, this is the precise treatment 
accorded each other dissent by any other member. 

The sole alteration that we propose to make is the deletion of any reference 
to work group reports. Your exact language will be used without any reference 
to its source in work group reports. 

This deletion is required by our long-standing committee policy re the con- 
fidentiality of the work group process. From the beginning, the cochairmen 
have consistently refused to make public the names of work group members, 
the substance of work group reports, as well as various alterations made in 
them by the full committee. Banking on this confidentiality, members partici- 
pated in the work group process. With varying degrees of agreement in the 
substance of the work group drafts, they consented to pass those drafts on to 
the full committee. Thus, each member participating in the work group proc- 
ess had the right to feel that his support will be attributed, directly or indirectly, 
only to those views in the final report from which he does not dissent. Thus, to 
adopt the position you urge, would not only be unfair to all work group partici- 
pants, but would also compel our release for publication of all intermediate 
drafts and alterations leading to the final report. Neither result can we accept. 

I hope you will understand the position of the cochairmen. We have given 
long and thoughtful consideration to the problems you raised. Our only desire 
is to be certain our decisions insure fair and equitable treatment to all members. 

Sincerely yours, 


Srantey N. Barnes, Cochairman. 
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To: The members of the Attorney General’s National Committee To Study the 
Antitrust Laws 
From: E, V.. Rostow 
In order to complete the record with respect to the issue of what constitutes 
a “dissent” from our report, I am enclosing some material which supplements 
the letters recently circulated by the cochairman. 
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{Telegram] 
Hon. Hersert BROWNELL 
ATTORNEY GENERAL OF THE UNITED STATES, 
Department of Justice, Washington, D. C.: 


I must vehemently protest recent attempts of Judge Barnes and Professor Op- 
penheim to interfere with the right of members of the Attorney General's antitrust 
committee to express dissent in their own language and form. | regard this 
policy as not only unprecedented in the procedure of public bodies, and un- 
wise in itself, but a breach of faith so far as the committee is concerned. Much 
has been accomplished by the committee, both negatively and positively. That 
accomplishment will not be lost if criticisms of the report for failing to go further 
are suppressed, weakened, diluted, or denied their full impact. On the con- 
trary, such a policy risks the loss of what has been gained through petty 
and futile bickering. 

EvuGENE V. Rostow. 


Marcu 25, 1955. 
Jupce STANLEY N. BARNES, 
Prof. S. C. OPPENHEIM, 
Cochairmen, Attorney General's National Committee To Study the Antitrust 
Laws, Department of Justice, Washington, D. C. 


My Dear Cochairmen: In response to Judge Barnes’ letter to me of March 
23, may I add to the telegram I sent the Attorney General the following observa- 
tion: 

1. Your letter to me of December 30, 1953, contained the following paragraph, 
coming after a general exposition of your views on the desirability of anonymity 
in the report: 

“However, we assure you that if a member, like yourself, feels that commit- 
tee membership carries with it the right to identify his individual views by 
signing his name to a statement thereof, we do not ask you to waive such a 
right. We accordingly recognize that should you feel that principle and con- 
science require you to identify your views, you have the right to do so, as 
would any other member of the committee who feels the same way.” 

2. In the light of all the precedents I have ever knuwn about the conduct 
and rules of procedure of public bodies of this type, 1 have always assumed 
that your letter of December 30, 1953, meant that members could dissent, if 
they wished, in their own names, and in statements for which they, and they 
alone, took full and final responsibility. 

3. To me, the right to dissent means the right to dissent—not with the permis- 
sion of the majority, or in a mode and form prescribed by the majority, but 
an absolute right to state individual views in one’s own language, whatever 
the consequences. I can never concede that anyoue, and certainly not the very 
party with whom I am differing, has the power to determine the style, content, 
or form of my dissent. Your rule would give one lawyer the power to censor 
his opponent’s brief. The right to dissent implies—indeed presumptively sug- 
gests—the right to be wrong. It clearly includes the constitutional and natural 
law right to make a damned fool of oneself. Yuu may be altogether correct 
in suggesting that it would be more sensible to break up general dissents, and 
put them in various parts of the text. The point, and, so far as 1 am con- 
cerned, the only point at issue is that it is for the dissenter, not the cochair- 
men to decide what goes into dissenting opinions, and where, and in what 
words, 

I wrote a carefully limited concluding statement of partial dissent, seeking 
to point out that in two respects we had in my opinion failed to carry out the 
inandate given us by the President and the Attorney General. I thought, and 
think, that the right place for such a comment was at the end of the report 
where the reader could judge the validity of my criticism of the scope of the 
report as a whole. One of my principal purposes in so organizing my conclud- 
ing statement of partial dissent was to subordinate my more detailed criticisms 
of particular passages of the report, so as not to weaken the impact of the 
report itself. 
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. Inv any event, right or wrong, I insist that only the dissenter can decide 
what to say in his own dissent. The procedure you have adopted, over my 
protest and that of Professor Schwartz, seems to me arbitrary and wrong in 
principle, and I repeat my protest. 

(4) I also quoted several passages of the carefully considered report of the 
Work Group on Legal and Economic Concepts. I understand that the reference 
to the source of these quotations has been deleted from the final report. Since 
the cochairmen decided not to circulate my detailed comments on particular 
passages of the report, this step has the effect of making me seem the sole, 
and perhaps eccentric, dissenter on certain points, rather than a representative 
of a substantial minority—or perhaps majority view. I remain unpersuaded 
that the work group reports, as interim documents of the committee, can be 
considered in any sense as secret papers. 

Since you have circulated your letter to me of March 23 to the committee, 
I am following the same procedure, and enclosing also copies of my telegram 
of that date to the Attorney General, together with his reply of March 25. 

With great regret that this issue has arisen to confuse our harmonious experi- 
ence in a complicated exercise in cooperation, I remain 

Sincerely and cordially yours, 


E. V. Rostow. 


[Telegram] 


Marcu 26, 1955. 
Prof. EuGENE V. Rostow, 


Yale University Law School, 
New Haven, Conn.: 


Reurtel A. G.’s committee study of antitrust laws. Committee procedures are 
a matter for committee members and the cochairmen. However, let me assure 
you that I have the fullest confidence that Judge Barnes and Professor Oppen- 
heim have made all efforts to assure you full and fair chance for expression and 
dissent—this means in your own words and under your own name. 


HERBERT BROWNELL, Jr., 
Attorney General, Washington, D. 0. 

Mr. OrrenuetM. Mr. Chairman, I have a reference to that problem 
in my statement. I do not know whether you want me to take that up 
now, or wait until we come to that. 

The Cuarrmman. We will goon. It might be well. 

Mr. Oprennetm. I thought you might want the selection process, 
the work group procedures, and then the handling of dissents which 
your counsel suggested to me. 

The Cuarrman. Let us have your suggestion. Sometimes the coun- 
se] makes plans and the plans oft go awry. 

Mr. Orrenuerm. In handling the dissents, I may say that the co- 
chairmen from time to time formulated procedures with respect to 
the filing of dissents. Any member of the committee at any time had 
not only the privilege but I would say the right to appeal from the 
ruling of the Chair. 

We communicated to the members at the committee meetings and in 
oral discussions with individual members, the method of handling 
dissents. 

First, a member decided for himself whether or not to instruct the 
cochairman to identify his dissent by name. 

Now, in reference to that point, at another place in my statement, 
I point out that when the committee was selected and the Attorney 
General proceeded to invite the prospective members to serve on 
August 19, 1953, he enclosed with that invitation a statement of 
organization and procedures of the committee as the cochairman had 
formulated them as of that time, so that the invitee “may understand 
{the committee’s] responsibilities and purposes before you accept.” 
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I say the Attorney General and the cochairman had reason to 
believe that upon acceptance by a member, without any specific dissent 
from the organization plan and the procedures, he did agree to them, 
unless he expressed his divergent views. 

Now, as a matter of fact, only one invitee, Mr. Chairman, specifically 
raised a question about the signing of an individual member’s name 
to identify his dissent. That member informed the cochairman that 
he wanted to know at that time whether, in the final report, a member 
could so identify his dissent by name. 

We ruled, after careful consideration, that any member who insisted 
upon that right could certainly have his dissent identified. 

The Cuarrman. What does that mean? 

Mr. OrrenueEtM. I say “after careful consideration,” Mr. Chairman, 
because most of the members of the committee had conveyed to the 
cochairman the idea that this report should deal with concepts and 
doctrines. It should be impersonal and not deal with personalities. 
We felt it would aid the integrity of the process if viewpoints of dis- 
sent were expressed, or concurring comments expressed with a proper 
statement as to the number—several or a few, some a majority, a sub- 
stantial minority. 

The Cuairman. There is no identification to “several” or “a few.” 
There is no identification. 

Mr. OprenHEIM. That is true, sir, but each member decided for him- 
self whether he wanted his name used and we gave the member the 
privilege of joining with others without identification, if he so desired ; 
so no one was denied that right. 

The Cuatrman. Oh, yes. Professor Schwartz testified he was not 
told anything of what you are indicating now, and that he was on the 
point of resigning because thereof. Here is what he said. 

Mr. OppenHermm. Mr. Chairman, may I respectfully suggest that 
you are perhaps thinking of another issue that was raised by Professor 
Schwartz? 

The CuatrMan. Here is what he said. 

Mr. Orrennerm. Not that his name was not entered whenever he 
wanted it entered at any particular point in connection with the dis- 
sent, sir. 

The Carman. Let us read what he said: 

“Tf I had known that my dissent would not be printed, as I sub- 
mitted it, I would not have accepted appointment to the committee.” 

Mr. Orrennerm. Well, sir, I am talking about the first point, the 
right of the member to have his name appended to the dissent. 

The next point I am coming to is the one you have in mind. 

Mr. Materz. Did you inform members of your committee when they 
were appointed, that if they dissented, their dissents would not be 
published separately ? 

Mr. OrrenneEtM. I want to say in all candor; at the very outset we 
could not possibly envisage all of the problems with respect to the pro- 
cedure and the processes of the committee. We did issue an organiza- 
tion statement. 

The Cuarrman. The answer is “no,” is it not? 

Mr. OprpenuHeErM. I cannot recall accurately enough to say it is “No.” 
I did make three statements about the committee. I believe in the 
second statement that was made, there was some reference to the idea 
that the cochairman would exercise discretion in seeing to it that 
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ewhere a number of committee members dissented on the same point 
a formulation could be made of that tenor, which would be submitted 
to those members who could accept or reject it as a composite state- 
ment representing their views. This was in the interest of not hav- 
ing too lengthy statements and repetitive statements in different 
phrasings on the same point. 

Now, I cannot right now testify that I can spot that in the state- 
ment, but if it was not in the statement, I can say that we mentioned it 
at the work group meetings; it was discussed at the Ann Arbor meet- 
ing in August, 1954, and again at the December meeting here, so all 
members were apprised of that. 

The Cuarrman. Professor Oppenheim, I have been here for 33 
years, and I have read all manner and kind of reports. I have never 
yet seen the minority report handled the way that you and your co- 
chairman handled minority reports in this case. It 1s unprecedented. 

Mr. OprenuerM. Well, sir, I would like to have an opportunit 
to read what I have said here about the process. You see, I haven't 
yet gotten to the very point you have in mind, as to why we felt that 
we had the discretion to handle the Schwartz and Rostow dissents 
as we did. If you want the story, I have it right here. 

Mr. Scorr. Would you clarify the reference to the one member who 
expressed a desire to have his dissent identified—and then I under- 
stood you said it was agreed he might do so after long discussion. 
Did he then take advantage of it? 

Mr. OrrenHetm. He did, sir. 

Mr. Scort. Then you can identify the member. Who was that? 

Mr, Orrennermm. Well, I do not believe that I am free—— 

The Cuarrman. You are referring to Professor Schwartz? 

Mr. Scott. I do not know. 

Mr. OprenuEtm. No, not necessarily. 

The Cuarrman. Well, he had to publish his report at his own 
expense. 

Mr. Orrennerm. Yes, but the Congressman is not talking about 
that, he is talking about the member who raised the question as to 
whether we would identify his dissent by his name. 

Mr. Scorr. That is right. Such a point was raised by a member, 

Mr. OprenHEIM. That member dissented in numerous places in the 
report by name. The outcome was that—— 

Mr. Scorr. He was given the permission and exercised it? 

Mr. Orrennetm. Yes. I would say in 12 to 15 places in the report. 

The Cuarrman. Was it his language that was embraced in the 
minority report or was it the language of the drafter of the report? 

Mr. 7 Sai eating It was his language, his exact language. And 
whenever we varied the exact language, we communicated with the 
dissenter either by telephone or correspondence, and he was given 
the opportunity to approve our formulation or disapprove it. 

The Cuamman. You drafted the report, did you not, generally? 

Mr. Orrennuerm. I would not claim that because I would say in all 
fairness that this report is a composite of the work of many minds, 

oe CuarrMaNn. I mean the actual verbiage used. Somebody had 
to do it. 

Mr. Orrennetm. Oh, yes, I realize that, but I say here I did not 
draft the whole report. I performed a function with Judge Barnes 
as cochairman, which takes in the whole report as far as editorial 
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work is concerned, as far as —— out the sense of the committee 
and its general meetings as to what they wanted formulated, but in 
that Mr. Chairman, we had the cooperation of the work group 
neni who prepared initial drafts, target drafts. Some of those 
expressions remained down to the very end. 

e had the assistance of conferees on special matters. We had 
liaison representatives from the various departments I named. So 
I think in all fairness I would have to say that the report is a com- 
posite of the cooperative and joint efforts of a committee of sixty. 
I may say, interestingly enough, that I think it is the first time, 

erhaps, that a committee so large operated in a way where only a 
handful of the members actually did not participate in one phase or 
another. In other words, we abandoned the original idea of having 
a small work group of 8 or 10 members, the rest in an advisory capac- 
ity, waiting for the formulations to come to them, because we felt 
that if we did not ask the membership as a whole actively to partici- 
pate in the formulation processes, at the very end they would be con- 
fronted with a draft which would be strange to them. 

In this way, because the Committee were constantly seeing the 
work group drafts and the revisions of the work group drafts, before 
the cochairman compiled them into an overall draft, by the time we 
had the general meetings the members were pretty well conversant 
with the trend of the thinking of the committee, so far as those 
preliminary drafts were concerned. 

The CHatrMAN. Was there any general meeting where the whole 
report was submitted and approved by the committee? 

Mr. Oppennetm. The last meeting in December, 1954, was the 
meeting at which we presented in printed form, what we called at 
that time a proposed, final draft. 

Subsequently, as the published report itself states, that was revised 
in various ways, and then we sent out what we considered to be, again, 
the proposed final report. 

Mr. Maerz. Do you feel the entire substance and language of M1 
Schwartz’ dissent is included in the Attorney General’s report ? 

Mr. Oprennerm. I do. 

Now, Mr. Chairman, may I go on with the process of the prepara 
tion of the dissents? That is a very important matter and I am pre- 
pared to tell you as candidly as I can ahes the report was. 

Mr. Matetz. Do you say all of Mr. Schwartz’ dissent is included in 
your committee report ¢ 

Mr. Oprennerm. Yes, but 1 do not claim all of it is included in 
precisely the words in which he submitted it. That, of course, is 
clearly not so. 

Mr. Matetz. I read from page 20 of Mr. Schwartz’ dissent which 
was published privately, and I quote: 

The other proposal would have made it a matter for the judge’s discretion, 
whether or not a consent judgment should constitute prima facie evidence in 
subsequent private antitrust suits. The present law provides that in no case 
shall a consent decree entered before testimony is taken be available to help 
the private victims recover antitrust damages from the defendant. Few victims 
are financially able to assemble the evidence to prove antitrust violation against 
a great combine. One would think it a proper part of the Government's respon- 
sibility to see that private victims are made whole, but in practice in the majority 
of antitrust cases which are settled by consent decree, the Government is in effect 
bargaining away all real possibility of recovery by private victims. 


Now, where in the report does the content of this quotation appear ? 
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Mr. Oprennetm. Well I have already said that I do not purport to 
say, or to represent that we reproduced the Schwartz dissent in full. 
I am prepared to demonstrate that the tenor of every idea im Mr. 
Schwartz’ dissent is in this report. Obviously it would not be fair to 
ask me to go through the mechanics of it, because it took maybe 2 days 
to get that thing done. 

Mr. Matertz. Is it in there? 

Mr. Oprennet. I believe it is, but as a mechanical matter I do not 
believe I can find the page. 

The Cuarrman. Is not one of the most glaring omissions the failure 
to permit Mr. Schwartz to include that in the report the way he 
wanted it? That is very important. 

Mr. OrrenHetm. In every case where you do not find those exact 
words that you are talking about—and you will find a few others— 
you will find the equivalent in the report. 

Mr. Materz. I refer you to page 360 of your report, Mr. Oppenheim, 
where you attempt to paraphrase some of Mr. Schwartz’ comments on 
this subject, but I wonder where in the report the substance of this 
statement is contained. 

Mr. OrrenHerm. Well, I say I am perfectly confident that I can do 
that for you, but as a mechanical matter, I am not prepared now to 
show you the diagnosis we made. And we diddothat. I can submit 
that if you so desire. 

Mr. Scorr. I wish you would. 

The Carman. This point is very important. 

Mr. OprenHEmM. We were very aware of that, Mr. Chairman, that 
we would have to demonstrate that we had incorporated in the final 
report the tenor of every idea. 

(The information is incorporated in the Schwartz dissent submitted 
by Mr. Oppenheim and inserted in the hearings at p. 1888.) 

Mr. OrprenHemM. Let me illustrate what happened in a few instances. 
We found on certain matters of dissent, members, let us say, might 
have different ways of phrasing it, and we would try to get them to- 
gether and agree on one dissenting statement that would represent 
their view. We succeeded every time. 

In the case of the Schwartz Sinan, as I will point out more fully, 
we did have an issue, joined with the cochairman, but there are some 
of those passages that we honestly believe—it may be matter of value 
judgment or discretion—were already in the report with respect as to 
the same point. Now that, I think, could be a disputed matter of 
judgment as to whether we were right in feeling the equivalent was 
there. That was our process, 

The CuarrmMan. It is very important, because charges are made that 
you watered down the dissents to such a degree as to nullify them and 
make them useless. 

Mr. OrrenHerM. I deny that. 

The CHarrMan. You have a right to deny it and I respect your 
denial, of course, but on page 360, you seek to cover what Mr. Schwartz 
says, but I do not think you do it successfully and you do not embrace 
all that he says; and what he says is very important. 

Mr. OprenHetm. Well, Mr. Chairman, we could not, of course, put 
it in exactly his words unless we reproduced them, but I submit to you 
that it is well known among lawyers that in English court practice 
there is always a plurality of opinions. Each justice states his own 
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facts and opinions. We American lawyers shy away from that. We 
say—and as I understand it, that is one of the problems even in our 
highest court—“If the dissenting justices can be laeniie together and 
have one statement of dissent, that serves the public interest.” With- 
out revealing the name of the Justice, I remember a few years ago one 
Justice of the Supreme Court told me that his theory of a dissent was 
to file a separate dissent only when he added to what was not in the 
majority or the other dissenting opinions. That was also our feeling. 

With a committee of 60, we thought the report would be poorly 
organized to have repetitious prose carrying the same meaning. 

The Cuarmeman. Mr. Oppenheim, I know there cannot be perfection. 
I know that you have had a difficult task and it is even sometimes, 
from a public viewpoint, unrewarding. Nonetheless, you have to 
accept these criticisms. I do not want you to get excited or heated 
because we point these out to you. 

Mr. Orrennerm. I am very calm, Mr. Chairman, and I am very 
happy to have those criticisms because I am so glad to have an oppor- 
tunity to tell the story as the cochairman sees it. 

The Cuatrman. That isright. 

Now, for example, there is another very important item which Mr. 
Schwartz touched upon and I will read it briefly—and I fail to find 
an adequate reflection of that view in your majority report. For 
example, he said: 

What are the objections to the grand jury subpena? We are told that it 
“debases the law by tarring respectable citizens with the brush of crime when 
their deeds involve no criminality,” and that criminal procedure should not be 
invoked where the Department of Justice does not initially contemplate indict- 
ment. This view entirely misapprehends the nature of the Sherman Act viola- 
tion, the investigative process, and the historic role of the grand jury. The 
Sherman Act does not have 2 categories of violations, 1 civil and 1 criminal. 
All Sherman Act violations are both civil and criminal. Until the facts are 
fully disclosed neither the grand jury nor the prosecutor can intelligently decide 
whether to exercise the discretion not to indict. Grand jury subpena not followed 


by indictment does not tar anybody with crime. It is well known that grand 
juries subpena witnesses as well as suspects. 


I fail to find an adequate reflection of those views in your majority 
report. 

Mr. OrrenuHem. In my opinion that is done on pages 348 and 349. 
I think it would be unrewarding for me to wrangle with you as to 
whether, in your opinion, it accomplishes the same purpose. All I 
can say is that we exercised an honest judgment. Notice at the bottom 
of 348—having done this myself, I know the process that I went 
through—I say myself, in cooperation with Judge Barnes and in 
cooperation with the Executive Secretary, all three of us. 

You will notice at the top of 348, we say : “With this position, several 
members disagree.” 

Then, toward the bottom of page 348, we say: “Louis B. Schwartz 
adds.” Now, we felt, in adding what he said, we were adding the 
differential element. That was our best judgment. That is why you 
find some of the exact words of his dissent omitted. 

Mr. Scorr. What I wanted to say at this point was that I have the 
feeling that Mr. Oppenheim may very properly have in mind that 
his testimony may be broken into two parts and that he may not 
finish today and have an opportunity to meet this question. The 
discussion—as to the right of members to submit dissents in clarifying 
form—is covered by Mr. Oppenheim’s statement on page 13, halfway 
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down, through to page 20, about two-thirds of the way down. 1 
thought in the interests of logical procedure, if we could perhaps pass 
the first part of your statement which pertains to the method of selec- 
tion of members and go right into the question of dissent, then we 
could get the cochairman’s views as to 7 the right of dissent was 
clearly given, and then he is in a better position to meet the other 
point of view which is that it was not. 

Mr. Oprenuerm. I appreciate your suggestion, because I felt that 
we were getting into it tangentially, you see. 

The Cuartrman. I will follow the suggestion and it is a good =e 
gestion. Before we proceed, with reference to that grand jury sub- 
pena statement, this is what Mr. Barnes said. 

We asked him the question whether the view of Dr. Schwartz was 
properly reflected in the majority report concerning grand jury 
subpenas. He says: 

Well, as is brought to my attention today, I would not say that it was per- 
haps as adequately set forth as I would have liked to have seen it. 

We will follow on Brother Scott’s recommendation. 

Mr. OrrenHerm. I will begin on page 13 of my statement. 

Statements have been made before this subcommittee and in the 
press which create the impression that the cochairmen formulated 
»rocedures from which there was no appeal by committee members. 

his is not the fact. On August 19, 1953, when the Attorney General 
issued invitations to the prospective committee members, he enclosed 
a statement prepared by the cochaimen regarding the organization 
and procedures contemplated for the committee. [May I interrupt 
my statement there to say we realized at that time that only experi- 
ence and actual operations could determine the extent to which those 
procedures would have to be varied. 

This was done so that, in the words of the Attorney General, the 
invitee “may understand [the committee’s] responsibilities and pur- 
poses before you accept.” The Attorney General and the cochairmen 
certainly had reason to believe that on acceptance the committee 
member had no objections to the procedures outlined in the statement 
unless he specifically registered his divergent ideas. As a matter of 
fact, only one invitee specifically raised a question, which, after 
acceptance, he formally presented to the cochairmen. This concerned 
the right of a member to have his dissent identified under his name. 

The cochairmen ruled that any member who insisted upon this 
right could have his dissent identified. This decision was reached 
even though most committee members expressed a belief that all 
dissents should be filed without specific identification. 

Any other “ground rule” of the committee could have been ques- 
tioned by a member. It is obvious that, when one considers the 
independent-mindedness of the outstanding men of the committee, 
the cochairmen certainly would not think of arbitrarily insisting on 
a rule of procedure contrary to will of the majority of the committee. 

I don’t think the committee could have operated on that basis. 

The Cuatrman. That does not make it right. 

Mr. Orrennetm. But, it makes it the concensus of the committee 
as a parliamentary committee. The committee may be wrong just 
as the minority may be right. 

The Cuarman. You know, Daniel Webster says, “One man with 
courage is a majority.” 
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Mr. Oprennetm. That is true; he is a majority for himself but 
he still has to persuade the others. 

Dissents were handled in accordance with “ground rules” of pro- 
cedures communicated to the members at committee meetings and in 
oral discussions with individual members. These procedures included 
the following: 

(1) As previously stated, a member decided for himself whether 
or not to instruct the cochairmen to identify his dissent by name. 

(2) Ifseveral members dissented on the same point, the cochairmen, 
after consultation with the members, would formulate or ask the mem- 
bers to formulate a common statement expressing the tenor of the 
dissent. Before the report was finally published, each member of the 
dissenting group had an ant to read the statement, and 
approve it or ask that his dissent be separately noted. 

(3) Each dissent was to be printed in the final report in conjunc- 
tion with the point or topic to which it related, and in the chapter of 
the report in which the subject matter of the dissent was treated. 

(4) It was understood that, if a dissenting statement was too long, 
the cochairmen would request the member in question to condense his 
ideas, or that the cochairmen might do so and thereafter submit their 
condensation to the dissenting member, who had the right to accept 
or reject it. 

These “ground rules” also applied to concurring statements and 
additions to the majority views which might be made by individual 
members. 

While it was never the intention of the cochairmen to comment on 
the attitudes or actions of individual members of the committee, the 
public discussion of the dissents entered by two members compels me 
to make the following statement for the record. First, may I say that 
only two members, namely, Professors Rostow and Schwartz, objected 
to the method in which their dissents were handled. 

Professor Rostow insisted that the cochairmen print his statement 
of partial dissent as a whole. 

There is no one for whom I have more admiration and esteem than 
my colleague Gene Rostow, and despite this issue which arose, in 
everything we discussed on which we could not agree, we always ended 
up by “agreeably disagreeing”. I want to pay my respects to the 
manner in whieh he handled himself although we knew we had to 
disagree with him on this particular issue. 

The Cuamman. Mr. Oppenheim, don’t think when we ask these 
— that it involves any diminution of the high respect we have 

or you. 

Mr. Orprennem. Thank you, sir. 

On examination, we found that two portions of Professor Rostow’s 
dissent related to matters treated in the chapter on Foreign Commerce 
and in that on Administration and Enforcement. We, therefore, 
requested Professor Rostow to permit us to print those portions in the 
respective chapters. With this he declined to agree. 

I pleaded with Gene on the ground that as a lawyer and an advocate 
the most effective place to have his dissent is where the original ma- 
jority argument is presented because the reader’s mind is concentrated 
on it. If the dissent were to appear at the very end of the report 
with a reference back, by that time the reader forgets the flow of the 
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majority argument. He would have to go back to the earlier page, 
recall it, and then read that particular portion of the dissent. 

Mr. Maerz. Would it not have been possible to dismember the 
dissent, or to insert portions of the dissent in various sections of the 
report and then to have published the dissent at the end of the majority 
report as one compact document ? 

{r. OpPENHEIM. It would not have been feasible, Mr. Maletz. I 
can point, for example, to the fact that in the files of the committee, 
we have extremely long statements by particularly active members. 
Some of them run 28 or 30 pages. Mr. Schwartz’ ran in the original 
submission 38 legal capped pages and was submitted March 14, the 
deadline for submission of comments on the proposed final report. 
We had to duplicate the Schwartz’ dissent that night by having an 
overtime staff and circulated it to the committee. 

But, the point that you raise I respond to in this way. If the other 
members had insisted on the very same thing that Mr Schwartz in- 
sisted on, we would have had appended at the end of the report, per- 
haps 20 or 30 lengthy statements. And mind you, I am going to make 
it clear a little later, that we never objected to the printing of the gen- 
eral dissenting comments. 

For example, on pages 390 to 392, we printed in full Mr. Schwartz’ 
overall dissenting comments. But what Louis wanted was that if 
he made a particular point with regard to the General Electric case, 
he wanted the right to say that without having it appear where the 
General Electric case was discussed in the report. 

I say I can appreciate and sympathize with what you say about the 
difficulty in reading this report if that were done. 

Mr. Scorr. A better analogy is the fact that as we proceed here, 
some of us insert our dissents as we go along. 

Mr. OrrenHetmM. I suppose so. That would not have compounded 
the difficulty. 

The Cuairman. Wait a minute, Mr. Oppenheim. That doesn’t 
mean that when we make our report we will not have a very violent 
dissent and that will be separate from these procedures. 

Mr. OprpenHEm. We would have had at the end of the report, as 
Judge Barnes and I said, perhaps 20 or 30 reports, for all practical 
purposes. They would have to be collated, they would have to be 
classified just as we did, and just as any lawyer does in a brief. 

The Cuatrman. What is wrong with 30 dissents, with a report that 
contains three hundred fifty-odd pages? What is wrong with that? 

Mr. Orrennetm. The difficulty was the fact that we had a commit- 
tee of 60. Some try to analogize this to a court of 5 judges, or 9, or to 
a small committee. If we had a committee of five, I am sure that 
each member would have understood he could almost write, if he 
wanted to, a law review article, if that is what he wanted. 

But, it seems to me that when a man of mental stature and reason- 
ableness of spirit joined this commitee of 60, he must have known he 
could not have written a law review article for himself. He should 
have declined acceptance. 

The CuHarrman. Why shouldn’t he write his legal analysis? 

Mr. OrreNHEIM. When he joined the committee, he must have 
known that with 60 members, it would have been anarchistic to have 
at the end of the report, mind you, these separate statements from 
anyone who desired it. 
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Now there was much less of an issue on the point with Gene Rostow, 
because Gene did not try to append in his separate statement all those 
little points that Louis Schwartz did, but I say that if we had allowed 
that for Louis Schwartz, we would have had to allow it for every 
member of the committee who wanted to exercise the same right. 

The Cuatrrman. Mr. Oppenheim, wait a minute. I do not say you 
are unfair to Mr. Schwartz. They are not little points, on the con- 
trary they are very important. 

Mr. OprenHEIM. A good many are basic, which we have taken care 
of, but there were a good many specifie points, sir, in that statement, 
with regard to specific matters in the chapters on patents, for exam- 
ple, or on distribution, or whatever the chapter was, that should have 
been collated, as every other member did. 

And interestingly enough, I can say this from personal experience 
over those 2 years, that down to the time when Gene Rostow came in 
with his partial dissenting statement, followed later by Louis 
Schwartz’ dissenting statement, not one member of the committee 
asited for that, or thought that that was the procedure. 

In other words, the implied understanding was that when you ad- 
dress yourself to a specific issue, you tell us, as the other members did, 
“On page so-and-so of the proposed final report, I want this comment 
on that point,” and we were a little surprised because at the very end 
we got this statement from Louis Schwartz. 

Now, in Gene’s behalf, I want to say that the issue there was dif- 
ferent, because Gene did not aggravate it. If you will notice, on page 
888, he approved the general tenor of the report. He says so in two 
places. On page 388, he states: “While I agree with the analysis of most 
of the report, except as to points of detail at which I have felt it nee- 
essary to record dissent in footnotes or brief comments in the body of 
the text,’—he had that in mind—“there are two major respects in 
which the report fails in my view, to meet the duties imposed upon our 
committee by our terms of reference.” 

Again he says on page 389, “While I welcome and agree with the 
general tenor of this analysis I deplore the failure of the committee 
to have carried it forward in certain respects * * *.” 

In Gene’s case the only issue was whether the portion of his dissent 
on the ad hoc committee should go into the foreign commerce chapter 
where that matter was dealt with, and whether the portion on admin- 
istration and enforcement should go into the chapter dealing with 
that subject. 

By curious coincidence, in just the physical layout of the report, 
you will notice that Gene’s comments on administration and enforce- 
ment as a practical fact begin on page 385 anyway—it happened to 
come at the end—so on pages 385 to 387, we have Gene’s statement. 

Then on page 388 it continues with his concluding statement of par- 
tial dissent and runs over to the top of 390. So all that happened was 
that the portion of his dissent on the U. N., ad hoc, was in the for- 
eign commerce chapter. I may also say—and this I say with jocular- 
ity, Mr. Chairman,—that as I told Gene, I spent more man-hours and 
the Government incurred more telephone charges in my conversations 
with Gene Rostow over the telephone than any other committee mem- 
ber. That is to his great credit because his mind is so active and he 


was so conscientious, that day after day I would be in telephone com- 
munication with him. 
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And in that process at the re end, we spent about 2 hours on the 
telephone in which Gene was telling me where he wanted his name 


mentioned and where he did not want his name to be stated, and he w 
also told me that he did not want certain points included in his gen- gy 
eral statement. b 





The Cuamman. Yes, but Mr. Oppenheim, whatever you say it does | 
not wash away what Mr. Rostow said to the Attorney aks y 

I must vehemently protest recent attempts of Judge Barnes and Professor tl 
Oppenheim to interfere with the right of members of the Attorney General’s 
Antitrust Committee to express dissent in their own language and form. 

You may have great powers of persuasion. 

Mr. OprenneEtM. My wife thinks so, sir. 

The Cuamman. You may have been able to persuade Mr. Rostow, 
but there is a succinct, emphatic statement. 

Mr. OprennHetm. Yes. 

I notice Professor Rostow in the audience and therefore I 
with utter confidence that what I say is so, because there he is to 
check me if it is wrong, and I would even ask the privilege of having 
him do so. In the case of his dissent, not one word was omitted or 
deleted, except a reference to a work group, and that was what Gene 
really objected to, and I must say, of course, he did not agree to what 
we did. He did not agree to the allocation of the two portions of his 
dissent and he did not agree to the elimination of the reference to the 
work group. But as you gentlemen know from previous testimony 
and as my statement repeats today, we pledged the committee mem- 
bers that we would not reveal the personnel of the work group, or 
refer to the work group drafts, which were merely target drafts, 
formulated by agents as it were of the cochairmen, not subcommittee 
members and not Hoover task-force commission personnel. And, 
therefore, we felt that in carrying out our pledge we could not do 
that for Gene. 

On the other hand, the very paragraph that he took from a pre- 
liminary draft—and he had a right to do that—is in the report, but 
not identified as coming from that work group. 

The Cuarrman. It is well to put in at this point what Mr. Rostow 
will undoubtedly say to us subsequently and ee read from page 11 of 
his statement: 

Yesterday recommendations to this effect, concerning exactly what you are 
indicating, proposed by the legal and economic concepts work group, were re- 
moved from the report without even the formality of a vote. 

Mr. Oprenuetm. Then, he has revealed what is the legal and eco- 
nomic concepts group and since he has done so I say exactly that is 
what it was. 

But the paragraph in question appears in the report. 

The CHamman. Wait a minute. Do you accept that criticism as 
sound ¢ 

Mr. Orrennetmm. No, sir, I do not. No, sir. Because just as the 
member who raised objection—or at least thought he wanted clarified 
the issue of whether he could identify his dissent by name—could 
have strenuously objected to a ruling of the cochairmen that he could 
not use his own name and identify his dissent, so I ask why any 
member who, having sat through the work groups and having had 
correspondence with the cochairmen and talked with other members 
and sat at the general meetings, would not have raised with the co- 
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chairmen the question of whether they could refer to the work groups. 
Then if we had said “no,” he could have devided for himself what he 
wanted to do about it. I do not think he would have made it too 
great an issue. It was not that important. But at any rate every- 
y knew at the time the final report was proposed that we were 
not going to refer to work groups. That came up time and again, 
you see. It came up in discussions in the work groups, it came up in 
the general committee meeting. 
There wasn’t one member, including Louis Schwartz, who was 
caught by surprise about anything that the cochairman had in mind. 
I believe Louis wondered about whether he was going to have the 
privilege of submitting a long dissent. As a matter of fact, he must 
have spent weeks on that dissent and it came in on the last day, the 
March 14 deadline, with the result that Cochairman Barnes and I 
felt we could not give the members of the committee a chance even 
to refute it. We got it out in mimeographed form and we gave the 
committee members 3 or 4 or 5 days to look over that long dissent. 
Then we got letters—I have them in the file—from a few committee 
members saying, “We want to refute the Schwartz dissent.” The co- 
chairman ruled it could not be done because the Schwartz dissent 
came in on the last day, the deadline was passed and we were sorry. 
The result is that Professor Adelman, of Massachusetts Institute 
of Technology, was the one who took the opportunity of answering 
that dissent in a publication in New York called the Antitrust Bulle- 
tin. Otherwise there would have been no recording of any refuta- 
tion to that Schwartz dissent. 


The Cuarrman. As to what you say on page 26, addressing yourself 
to me: 


Mr. Chairman, I further request that Professor Adelman’s reply to the Schwartz 
dissent, also published in the April issue of the Antitrust Bulletin, be inserted in 
the record of these proceedings. 

In other words, you want the rebuttal of the dissent by Mr. Schwartz 
to be placed, in toto, in this record at least, but when Mr. Schwartz’ 
dissent is asked to be published in your record, you say “No.” 

Mr. Orrenuetm. That is because we had a duty to perform in rela- 
tion to our cochairmen’s office, and we had a duty to give equal treat- 
ment to all members. 

Now, may I go along with my statement ? 

The Caatrman. We have a duty to do here and we are going to 
accede to your request and we will publish Mr. Adelman’s rebuttal 
to Professor Schwartz’ dissent. 
an OprenHetm. I hope you will also publish the Schwartz dissent 
in full. 

The Cuamrman. That isin the record already. 

Mr. OrreNnetm. I am very glad to hear that, because, in a way, 
since professors and practitioners and Congressmen and all of us 
differ on many things, I may say, without meaning to be facetious, 
that I think the Schwartz dissent is the strongest argument for the 
majority views inthe report. I say that with all respect. 

The Goamneas: Why didn’t you put it in your report, then? 

Mr. Orrennem. Because, sir, as I said before, we could not yield to 
one committee member who would not abide by what we considered to 
be the ground rules of a committee. And after all a committee is a 
team. If you join a team, you give up some of your freedom. Free- 
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dom is a relative thing. The Supreme Court thas made it plain there 
is no absolute freedom in an ultimate sense. When a man joins a 
committee of 60, of course he gives up some freedom. 

The CuarrMan. Gives up his freedom to dissent ¢ 

Mr. OrrenHem. He gives up his freedom to act as if he isn’t a 
member of a committee. 

The CHarrman. Does he give up his freedom to dissent and give 
up his privilege to have his dissent recorded as he wishes? 

Mr. OpreNHEIM. We did not deprive him of his freedom of dissent. 
We deprived him of special treatment apart from any other member 
of the committee and r even include Gene Rostow because he did not 
ask for that kind of elongated dissent. 

Mr. Scorr. You deprived him of the privilege of writing the report 
as he wanted it written and as the other members did not want it 
written. 

Mr. Orrennem. It would logically follow if we gave Schwartz the 
premiage he asked, we could have had 60—I mean as a matter of pure 

ogical conclusion—60 different reports. 

The CHatrman. What difference would that make? 

Mr. Orrenuetm. It would have made the great difference that there 
would have been no reason for the existence of a committee. 

I would say, Mr. Chairman, if the members of this committee had 

split off into many splinters in all directions, I would have asked the 
Attorney General to consider not publishing any report on the ground 
that the public interest would not be served by any clarification. Our 
function was to clarify. Our function was to arrive at a common 
ground of meaning and understanding. If we failed in that, I would 
have said that we should not file the report. Publish all these splinter 
opinions and let the world see what they are. 
The Cuarrman. Then, your attitude meets with my disfavor person- 
ally—I do not know what other members feel—you seem to want to 
stretch the opinions of those who disagree with you over a procrustean 
bed and force them to your point of view. That happens if we follow 
your concept. 

Mr. Orrenuem™. I do not believe so because we had no controversy 
about the right to dissent and I am coming in a moment to Professor 
Kahn’s letter which I naturally am very pleased to have and I can 
also report some oral conversations with two other dissenting members. 

In other words, I am confident that if a poll were taken of this com- 
mittee, all but perhaps one—if Professor Schwartz still adheres to 
his view—would believe that we handled the dissenting opinions in 
the way in which they had to be handled for a committee of this size. 
And I do not think even Professor Schwartz said we have been unfair. 
What he said was that he did not agree with our judgment as to how 
we handled his dissent. 

The Cuarman. I will give you an opinion. I think you have been 
unfair. When you take into consideration, Mr. Oppenheim—and I 
am not critical of you unduly 

Mr. Orrenuet. I appreciate that. 

The CHairMAN. I want you to know these are our views. We may 
differ, but as 1 say, we are not disagreeable in our differences. 

Criticisms have been made that some 45 or 46, I have forgotten the 
number—members of this committee were lawyers who were interested 
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in antitrust proceedings, as representatives of defendants of rather 
large entities and corporations, and that in a number of instances— 
quite a number of instances—these attorney members of the committee 
had proceedings pending either before the Federal Trade Commission 
or in the United Grates courts. 

When you consider that as a background from whence sprung this 
majority report, and you have in addition your concept of how this 
report should be written, then I see support for the contentions that 
this report is deliberately weighted in a way that would weaken and 
not strengthen the antitrust laws. 

Mr. Oprennem. Mr. Chairman, I reserve for this afternoon an 
opportunity to explain that aspect but I would like to avail myself 
of Congressman Scott’s invitation to complete this, if I may, before 
we adjourn because there is not much more on that point. 

The CuarrMan. Proceed. 

Mr. OrrenuEtM. Now, as to Professor Schwartz’ dissent, I say here 
the same was true of the dissenting statement of Professor Schwartz 
as in the case of Professor Rostow, namely, that we did not feel we 
could discriminate in favor of a particular member. 

Mr. Marerz. Did I understand you to say a few moments ago that 
it did not come as a surprise to Professor Schwartz that his dissent 
would not be published separately ? 

Mr. Orrennem. I did not say that. I said it could not have come 
as a surprise to Professor Schwartz, that we had numerous discussions, 
for example, at committee meetings. There was a great deal of dis- 
cussion as to matters of this sort and there was a discussion about 
length. There were pleas by the committee members that the com- 
mittee members should try to keep their comments as brief, as solid 
and as condensed as possible, because of the great number of committee 
members, and the fear that this report could get so extended and have 
so many duplications of the language conveying the same meaning 
that it would be very difficult to say that we were clarifying. 

Mr. Materz. Was there a discussion with respect to publishing dis- 
sents separately ? 

Mr. OprenueErM. I would have to check my memory a little on that. 
I would be willing to say at this point that that was a matter of dis- 
cussion. Where it occurred and how it was communicated I am not 
prepared to say without refreshing my recollection a little further. 

Mr. Materz. Will you supply that information for the record? 

Mr. Oprennem. I will be glad to check and see if I can find any 
actual recorded evidence in the files of that. 

(The information requested follows :) 

(Subsequently Mr. Oppenheim submitted a draft of the dissent of 
Louis B. Schwartz which indicates the materials incorporated into 
the Attorney General’s report. The parts of the dissent quoted ver- 
batim are in italic type (page number shown in parentheses), ma- 
terial indicating “substance” unchanged are in roman type (page 
number shown in parentheses), and material not used in the report is 
indicated by brackets. See also immediately following this draft the 
dissenting opinion of Professor Schwartz which designates those 
portions of the dissent which he considered to have been omitted 
from the committee’s report. ) 


74645 —_56—-pt. 36 
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Drart Dissent or Louis B. Schwartz 


(P.390:) The Majority Report would weaken the antitrust laws in a number of 
respects, and, even more important, it fails to adopt necesary measures for 
strengthening the law so as to create a truly competitive economy in this country. 
On 30 specific issues discussed in this dissent, it takes a position inimical to com- 
petition, either by approving evisting narrow interpretations or by suggesting 
additional restrictions. Only 2 or 3 of its recommendations look the other way. 
I do not mean to suggest that my colleagues of the Majority are consciously op- 
posed to the antitrust laws. On the contrary, the report expresses their unques- 
tionably sincere belief in competition of a sort and within limits. Moreover, since 
the Report is a composite product of many draftsmen, some chapters are much 
more favorable than others to the preservation of independent competitive enter- 
prise. This internal contradiction is especially evident in the contrast between 
some portions of Chapter 1 enunciating general principles and subsequent chapters 
dealing with particular cases. But the upshot is clear. The central thread of 
the Majority Report unwinds from a core of belief hat the competitive s'tua- 
tion in this country is satisfactory, and that the antitrust laws require modifica- 
ton chiefly to temper their rigor. 

[This surprising verdict against antitrust is rendered without any factual 
findings regarding the effectiveness of the present program, or its beneficial or 
harmful consequences from the public welfare standpoint. Indeed, the Report 
states explicity that the Committee is not a “fact-finding” body but only an 
advisor on “policy”. This] (pp. 4-5:) narrow view of its function prevented the 
Committee from giving any direct answer to the one question that warranted 
bringing the Committee into existence, namely, are the antitrust laws successfully 
serving the purpose for which they were passed, and if not what should be done 
about it? To answer this question would have required a good hard look at finan- 
cial and industrial structure and practice in the United States in comparison with 
the goals envisioned by the antitrust laws. This was not done. Instead, the 
Report offers a survey of economic theory and a surprisingly detailed review of 
decisional law with special emphasis on reccnt cases. The million-dollar investi- 
gation conducted by the Temporary National Economic Committee before World 
War II, the pains-taking fact-gathering of Senate and House Committees since the 
war, the great staff reports of the Federal Trade Commission are substantially 
ignored. 

(P.390:) I think we need very much more rather than somewhat less antitrust 
enforcement. Since the Majority do not deal directly with this central issue, I 
cannot tell whether the disagreement results from a different understanding of the 
facts with regard to the present organization of our economy, or from a d fferent 
view of what ought to be. I shall begin by stating my view of what the anti- 
trust laws are supposed to accomplish. 


THE ANTITRUST GOAL 


(P.2:) The purpose of the antitrust laws is to preserve liberty, i. e., freedom of 
choice and action, first in the economic sphere but ultimately in the political 
sphere as well. Businessmen are to be free from direction or coercion of other 
businessmen. Buyers are to be free from concerted exploitation by sellers and 
vice-versa. No one is to build, alone or in combination with others, an industrial 
empire of such scope that others must perforce deal with him or on his terms. 
Entry into all trades and businesses shall be as free as physical limitations 
permit. 

This maximization of freedom is desired because of the favorable economic 
consequences of competition, as is fully shown in the Majority Report; but that 
is not all. [It] is also desirable on principle and for its own sake, like political 
liberty and because political liberty is jeopardized if economic power dijts ‘nto 
relatively few hands. [The centers of great wealth will own and influence news- 
papers, magazines and broadcasters, direct the development of universities, 
retain the ablest lawyers, economists and public relations specialists, finance 





2H. g., to repeal resale price maintenance laws; to permit the United States to recover 
antitrust damages. 

2It is impossible to give intelligent advice on policy except on the basis of facts found 
or assumed. It is also evident that whenever the Committee does recommend a signifi- 
eant change it acts on the basis of findings or assumptions as to how existing 'aw is work- 
ing. For example, the recommended repeal of the so-called Fair Trade Act is surely based on 
a determination that this legislation has cost consumers millions of dol'ars, unfairly limited 
the business of the most efficient distributors, and promoted horizontal price conspiracies, 
rather than on logical or doctrinaire grounds as suggested in the dissent of Mr. Montague. 
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political parties, infiltrate or wear down the executive agencies by which they 
are supposed to be regulated, and operate powerful lobbies so that] (p. 2:) the 
popular will itself is shaped to their needs.’ In addition, individuai dignity and 
responsibility are magnified in a free economy. Success will not depend solely on 
the favor of superiors in a great pyramid of power, but may be achieved also 
by striking out one’s own, winning fortune from the patronage of fellowmen. 
Freedom on the economic frontier is today’s only substitute for the open 
Western lands which in other generations ncurished American individualism. 

[Antitrust] (P. 2:) also performs the function of keeping governing power in 
the hands of politically responsible persons. Power to exclude someone [rom trade, 
to regulate prices, to determine what shall be produced, is governing power, 
whether exercised by public officials or by private groups. In a democracy such 
powers are entrusted only to elected representatives of the governed, [or to agen- 
cies designated by the legislature. We are jealous of our economic freedoms even 
when elected legislators enact regulation. Much less are we prepared to ac- 
quiesce in the wielding of such power by trade groups meeting in private to 
promote the pecuniary interests of their members. When a monopoly or a trade 
association succeeds in exacting from the public more than a competitive price, 
it is in a very real sense exercising the power of taxation without representation. 
To keep economic power diffuse is to postpone or avoid the day when a resentful 
publie will demand direct political control or nationalization of industry.] 

(P.2:) Antitrust opposition to overwhelming Bigness serves still another pur- 
pose. Intellectual and artistic creativeness can be imperilled by the quality of 
sameness imposed on us when standards of thought and form are delivered into 
the hands of a few businessmen, [whether they be movie producers, chain broad- 
casters, auto manufacturers or magazine publishers. It is no accident that 
really significant changes in design of automobiles and telephone receivers have 
originated in foreign enterprises which are relatively small. Among American 
automobile producers the smaller companies have become the daring innovators. 
Increasing numbers of our people find British and other foreign moving pictures 
the only escape from the tedium of Hollywood productions geared to a single 
formula of expensive “stars,” lavish sets, plots at the level of teen-age under- 
standing, and simultaneous release in so many hundreds of theatres that the 
movie goers’ effective choice at any given time is fairly limited. The inter- 
locking of newspaper and broadcasting interests has practically deprived us 
of the benefit of speedier communication inherent in the radio: the radio news 
commentators read us the headlines from newspapers we have already seen. 
To come to a question that may mean life or death, what relation is there be- 
tween our “mass-production” of ideas and the alarming fact that so many of the 
scientists who gave us atomic energy were foreigners, not nourished in the 
vaunted laboratories of American industry? 

[Everyone recognizes that many modern industrial operations cannot be per- 
formed on a small scale. Steel making, petroleum refining, railroad, steamship 
and air operations call for large business units. But how large? How much 
larger than technological considerations require? With how much incidental] 
extension of operations into related fields that do not require large scale opera- 
tion? And to the extent that large size is inevitable the question arises whether 
industrial giants shoul be free to use economic power devices like merger, exclu- 
sive dealing and price-discrimination with the same freedom as smaller units 
in the trade? 

THE PRESENT INDUSTRIAL SCENE AND APPLICABLE LAW 


[In the light of the foregoing, let us take note of some salient features of the 
present industrial scene and the Majority’s reaction to the facts. 

[A. The Big-Two, Big-Three Pattern.—In the country as a whole or in large 
regions we find] (p. 55:) important industries dominated by a very few corpora- 
tions. This is true in automobiles, steel, aluminum, tin cans, linoleum, cigarettes, 
liquor, tires, meats, biscuits and crackers, dairy products, among others. Many of 
these corporations were created by merger of enterprises that were already fully 
integrated from a technological point of view. Some of these businesses, e. g., 
biscuit making, can easily and efficiently be carried on at relatively small scale. 


*It is by no means intended to impugn the motives of the men who have built or operate 
these aggregations of power, or to suggest that the power has always been abused. On 
the contrary, the men in charge of the destinies of our corporate giants probably make each 
move in the corporate game from business motives which are entirely reasonable, and they 
are probably at least as public-spirited as other men. But self-interest can so easily be 
identified with public interest, that sincerity and good motives are not an adequate reliance 
against the dangers suggested in the text. 
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We know from a study by the Federal Trade Commission that the merger move- 
ment long ayo passed the point where integration necessurily pormotes efficiency, 
for the study showed that medium or small operations were generally the most 
efficient. (Pp. 40-41:) Economists tell us that when the number of sellers in a 
market is reduced to two or three, they operate much like a monopoly, even 
thongh they have not formally combined into a single leag] unit. 

(What, then, is the deficiency in the law which has permitted this condition 
to continue? It is the rule which says that any corporation, no matter how big, 
may swallow up another if it has “good business reasons” for doing so, e. g., 
“to expand,” and if the government is unable to show that competition has been 
so restricted that others are “foreclosed” from a substantial market. This rule 
is espoused in the Majority Report.] (Pp. 51-52:) The Majority fails to condemn 
the U. 8. Steel decision of 1920, where by vote of 4-3 the Supreme Court sustained 
the amalgamation of half the steel industry of the country, resulting in 100% 
monopoly in some lines. [It views with equanimity subsequent phases of U. 8. 
Steel's program of expansion by merger (Columbia Steel case) despite the 
avowed purpose of that acquisition to acquire a “firm market’—which in plain 
talk, means that competing sellers of steel are to be denied a chance to get the 
business of a previously independent steel processor by offering better prices 
and service than the great steel trust! The Majority Report reviews without 
protest a case like Transamerica Corp. v. Board of Governors,’ holding that 
acquisition of forty-eight banks, doing 50% of the bank loan business of the 
Far West, shows no tendency to substantially lessen competition. The Majority 
apparently approve the old International Shoe case which imported into the 
Clayton Act the convenient Sherman Act dogma of good business reasons and 
the ahsence of prejudice to competition.] (Pp. 127-128:) Pillsbury Mills, a recent 
decision of the Federal Trade Commission, is hailed for ruling that the industry 
leader’s acquisition of a competitor, which among other things gave Pillsbury 45% 
of the relevant market, could not be vetoed without a full economic analysis of 
the Transamerica variety. 

The Timken case stands unchallenged although there (p. 356:) the Supreme 
Court went so far in its solicitude for the right of amalgamation as to preserve 
interlocking control of international competitors in the very same decree which 
orders the defendants not to use that control to integrate the operations of the 
two firms. In other words, the Timken decision finds that the American company’s 
acquisition of control over the British firm was unlawful, assumes that the two 
firms can function as independent enterprises with no technological necessity for 
integration, directs that they function as competitors, yet leaves the ownership 
intact. This is also the pattern of certain consent decrees that purport to require 
“competition” among members of a family of enterprises under a single financial 
domination. Such decrees in favor of departmental rivalry lose sight of the true 
significance of competition. Departmental rivalry, such as prevails, (pp. 35-36 :) 
for example, between the Chevrolet and Buick divisions of General Motors, or the 
“socialist competition” between the various production ministries of the Soviet 
Union, looks like competition and may tend to stimulate cost-saving and selling- 
initiative. Far-sighted managements encourage decentralized administration 
and departmental rivalry for this reason. It would never be allowed to go so far 
as to threaten the profits of the parent enterprise through unrestricted price cut- 
ting. In other words, (pp. 356-357:) departmental rivalry is a device employed 
by management to secure effective control of subordinate divisions. Competition, 
on the other hand, is an institution designed to subject management itself to the 
control of a market where others are free to produce and sell. Departmental 
rivalry would exist if General Motors had an exclusive legal franchise to manu- 
facture all automobiles used in the United States. 

(Pp. 35-36 :) If the Timken situation, involving common ownership of compet- 
ing or potentially competitive enterprises, is left undisturbed, how much less is the 
Court likely to interfere with the type of economic empire which is coming to be 
known as “convlomerate” consolidation because it embraces subsidiaries en- 
gaged in different, though not unrelated, businesses. [The issue is presented 
in the pending suit challenging the Du Pont hegemony in paint, chemicals, tires, 
and automobiles. Is an antitrust law adequate which finds this situation un- 
objectionable so long as the obvious power to influence the flow of trade among 
these subordinate units remains “unexercised?’ I find no intimation in the 
Ma'tority Report of concern over this type of power concentration. 

[To meet the situation described in the preceding paragraphs we need a law 
requiring advance approval of mergers when carried out by industry leaders, 


4206 F. 2d 163 (3d Cir. 1953) cert. denied, 346 U.S. 901 (1953). 
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and placing upon the proponent the burden of proof that the transaction has 
technological justification and serves the public interest. This was proposed 
by the TNEC fifteen years ago, and nothing less will stem the merger move- 
ment. 

[B. The Apparent Immunity of Dominant Firms.]J—(Pp. 127-128:) Anti-mer- 
ger measures are undermined and rendered almost absurd so long as a number of 
colossal enterprises remain apparently immune from the law even though they are 
of greater size than their combining competitors. If the ewistence of a General 
Motors is not incompatible with the public interest, it is hard for the courts to veto 
lesser combines, especially where it can be said that the preposed consolida- 
tion will be able to compete more effectively with the dominant company. Con- 
versely, if the combination of Bethlehem Steel and Youngstown may be opposed, 
presumably on the assumption that they can survive as independents, what is 
the justification for a U. S. Steel twice as big as Bethlehem? The loyic of the 
situation calls for a public reexamination of the justification for these very 
largest multi-billion dollar enterprises. This could be done by a statute pat- 
terned on the Public Utility Holding Company Act of 1935, under which the 
Securities and Exchange Commission simplifies the structures of oversize utility 
holding companies and confines each system to a technologically justified scope 
of operation. 

(P. 387:) Far from considering that proposal, which was submitted to the Com- 
mittee, the (p. 357:) Majority Keport is even hostile to the breaking up of monop- 
olies when they have been proved to be illegal. Divestiture is to be invoked only 
as a last resort and only after giving consideration to “the effect of a possible re- 
sultant disruption upon the industry ... public needs in peace and war.” [This 
sounds reasonable enough, until one turns to examine the kind of application 
such standards have had in the past. For example, when Aluminum Company 
of America was held to be an unlawful monopoly, the court refused to split it 
up, principally on grounds that an aluminum company must be huge to compete 
with the huge steel and copper companies and that Alcoa’s research laboratory 
was vital to national defense. The first ground leaves one to wonder how the 
very much smaller competitors of Alcoa can expect to survive if the judge 
correctly gauged the minimal size for survival in today’s metal markets. But 
more important is the implicit notion that no monopolist in the field of structural 
materials need fear dissolution under the antitrust laws so long as he has 
U. S. Steel to point to as his surviving competitor. The] (p. 357:) national de- 
fense consideration in antitrust relief can be dangerously misleading. The very 
fact that our national existence can be thought dependent on a single organiza- 
tion, run by fallible human heings, suggests that precisely here private monop- 
oly cannot be tolerated.© [Even within the government we do not concentrate 
military research in a single unit, but enjoy the benefits of rivalry in tech- 
nological developments between laboratories of various defense units. Further- 
more, if aluminum research must be concentrated in a single organization, 
national defense considerations would suggest that the resulting technological 
advances should be made available to all producers on equal terms, by divorcing 
this “national” research enterprise from control of the dominant producer. 

{The Majority cite with approval the Supreme Court's dictum in the National 
Lead case, where divestiture was refused in part because there was “no showing 
that four major competing units would be preferable to two, or ... that six 
would be better than four.” Far from supporting the Majority’s admonition 
for judicial restraint in divestiture, this remark demonstrates the opposite: 
that the] (p. 357:) Court is not sufficiently aware of the nature of oligono!y or the 
importance of multiple-seller competition in framing its antitrust judgments. 

[Size,] then, can make itself appear indispensable; one has only to monopolize 
enough of an important technology and the courts will fear io lay hands on 
the structure. And size begets size; the hugeness of the leaders of one industry 
will save the monopolist in another industry from dismemberment. [This con- 
tagious quality of bigness manifests itself in many ways in today’s economy. 
Banks merge because only giant banks can handle the financing of giant 
industry. But a very large bank must make large loans and therefore courts 


5 Cf. the answer once given by the Civil Aeronautics Board to the suggestion that national 
interest would be best promoted by having a single American-flag air carrier in interna- 
tional air transportation : 

“To restrict international air transportation to one carrier would place upon one smal) 
managerial froup responsibiilty for aes matters having tremendous national im- 

ortance. ‘© conclude that the public convenience and necessity require only one company 
n international air transportation would result in placing that company in a position of 
power which might.enable it to interfere with public policies unacceptable to the manage- 
ment.” North Atlantic Route Case (6 CAB 319, $25 (1945) ). 
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big industry with special favor. Suppliers and customers are driven to inte- 
grate, if only to achieve the “countervailing power” upon which some econo- 
mists have now been driven to rely in place of competition. Only big news- 
papers and broadcasting chains can provide the advertising coverage required 
by the great selling combines, and only the latter can pay the rates. The 
upshot is clear: integrate or disappear. Moreover, there has appeared an 
irrational psychology of competition among managements to be “Number One,” 
“the Biggest,” even if this is accomplished by buying out unprofitable firms. 
The same psychology is reflected in a stock market phenomenon: the invariably 
bullish character of any merger announcement, without regard to underlying 
business factors.J 

(P. 357:) Only intervention by the legislature can roll back the tide of monopoly. 
(The nature of the intervention has already been indicted] There must be @ 
legislative investigation of the justification for our very largest aggregations 
of financial and industrial control, probably followed by a statute authorizing 
an appropriate agency to bring these enterprises into some reasonable relation- 
ship with technological requirements. 

C. Restrictions on Entry.}—The American businessman has lost a consider- 
able amount of his freedom to go into the trade of his choice. Certain businesses 
have been officially removed from the area of free entry. [This subject is 
further explored under the heading of exemptions. It suffices here to note 
that although trucking is a classic example of an industry which should be 
governed by competition, it is now closed to anyone who cannot persuade a 
reguiatory agency that there is “need” for more service, and, in addition, that 
existing carriers are unable or unwilling to supply the need. As if such legal 
barriers were not enough, the would-be entrepreneur who believes that he can 
meet these requirements faces years of litigation and delay simply because 
the undermanned agencies cannot keep up with their dockets, to say nothing 
of the opposition of those already certificated. In the seventeen years that the 
Civil Aeronautics Act has been in existence, not one new operator has received 
a permanent certificate to engage in domestic trunkline passenger service. 

(With regard to the mass of existing regulation restricting entry the Majority 
can agree to say only that further moves to substitute restricted entry in place 
of free competition should be taken only with “full recognition” of anticom- 
petitive effects. We can be quite sure that the Majority’s admonition will be 
followed. The proponents of these measures do invariably recognize fully the 
effect on competition. They expressly intend to displace it. Such things as 
safety regulation, navigation rules, etc. which are unquestionably proper sub- 
jects of regulation need not, however, be accompanied by restrictions on the 
right of entry. Nor can the necessary restriction of broadcasting on the same 
frequency justify a system of economic regulation which accords many of the 
available frequencies to the same or affiliated interests. 

[In so-called] (pp. 54-55:) “unregulated” business, entry is restricted by pri- 
vate control of raw materials or by existing sellers’ domination of the channels of 
distribution. [In this connection one need only consider the difficulties facing a 
man who would like to go into the business of manufacturing automobiles. As- 
sume that he has a better car and the manufacturing resources to produce it 
cheaply. He nevertheless faces an insuperable marketing preblem since almost 
all auto dealers are tied to the present producers by exclusive contracts or equiva- 
lent arrangements. A dealer might like to try his hand at selling this attractive 
new car, but he fears to lose his “franchise.” It is obviously impossible to build a 
parallel nationwide dealer system. The new or foreign car therefore dribbles 
slowly into a few metropolitan areas. No one knows how much faster they might 
win acceptance if all auto dealers felt genuinely free to take a second line, or 


how much more rapid progress domestic autos would make if such a potential 
competition were unleashed.] 


“RULE OF REASON” AND CERTAINTY—CONFLICTING DEMANDS ON ANTITRUST 
ADMINISTRATION 


(Pp. 390-392:) One of the major issues which the Committee had to face was the 
powerfully supported proposal to reorient antitrust administration to give greater 
scope to the “rule of reason” and, by the same token, to cut down or eliminate the 
classes or restraint prohibited as illegal “per se.” The Majority Report forte- 
nately does not call for a general expansion of the “rule of reason:” but some of ite 
specific proposals and the heavy emphasis placed on “full economic investigation” 
look in that direction. Furthermore. the plausible “rule of reason” arcument tor 
relawing the antitrust laws is 80 likely to be pressed on Congress, the Courts, the 
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Department of Justice and the administrative agencies that the precise signift- 
cance of the proposal should be made crystal clear. 

The “rule of reason” says that a restraint of trade is illegal only if it is likely 
to be harmful to the public. The per se doctrine says that some restraints are 
so generally harmful that they are prohibited outright, without trying to deter- 
mine whether in the particular case there may be more good than harm in the 
practice. The Sherman Act seems to say that all restraint of trade is hurtful 
to the public and therefore prohibited, but the courts soon restricted ihe pro- 
hibition to “unreasonable” restraints. The first twenty years of experience 
under the Sherman Act demonstrated that certain restrictive practices of large 
corporations could not be stopped under a rule of reason approach. Congress 
therefore supplemented the Sherman Act with the Clayton Act of 1914 which 
made certain practices illegal—mergers, tying and exclusive dealing, price die- 
crimination—where the effect “may be” to substatnially lessen competition. 
This test moves far in the direction of per se violation and has been judicially 
declared to render unnecessary in some cases the wide economic investigation 
appropriate to Sherman Act controversies. In addition, the Courts themselves 
began to hold that some restraints were illegal per se under the Sherman Act, 
particularly agreements to fir or influence prices, to divide markets among com- 
petitors, or to drive a trader out of business by boycott. 

The first thing to be observed about this distribution of antitrust prohibitions 
between rule of reason and per se illegality is that rule of reason affords an 
opportunity to justify the restraint in a particular case as harmlcss or even 
beneficial, but by the same token makes it difficult to forecast how the courte 
will judge the balance of pros and cons. In other words, the “uncertainty” of 
the antitrust laws, about which certain business groups complain, derives from 
the rule of reason and is inherent in it. “Per se” rules, in contrast, are quite 
certain just because they do prohibit absolutely and without a chance of justi 
fication, a situation which likewise agyrieves the critics of the antitrust laws. 
It is impossible to meet both these complaints. One can have more uncertainty 
and fewer per se rules, or less uncertainty and more per se rules. Antitrust 
critics will have to make a chvice. 

The second thing worth noting is that rule of reason is not merely a standard 
for judging lawfulness; it has procedural consequences of vast importance. It 
makes relevant the entire history of the industry, all evidence bearing on the 
good and bad purposes and consequences of the restraint, political and military 
exigencies possibly accounting for the restraint, conflicting expert testimony to 
explain phenomena like price matching, etc. This has two consequences: (1) It 
makes the proceedings intolerably long and expensive, putting a drag on enforce- 
ment and real burden on defendants; and (2) It operates differentially in favor 
of powerful defendants as against smaller units, since only the powerful can 
afford that kind of defense. In a per se case, on the other hand, inquiry should 
stop when the restraint has been identified. 

Thirdly, one can discern a suggestion in some recent decisions that certain 
practices should be illegal per se when engaged in by companies dominant in 
their fields." This development is one that the Committee might well have 
endorsed, and it is perhaps ripe for legislative declaration. The most powerful 
corporations should hardly find it necessary to bulwark their positions by exclu- 
sive dealing and requirements contracts. On the other hand, the small new 
producers may safely be permitted to establish footholds in the market by these 
means since those with whom they deal are under no great pressure to accept 
the restraint. Similarly, mergers of minor units of the industry may have no 
general significance, even if they have been competitors in some degree, and 
should be justifiable under the rules of reason, whereas the absorption of one 
of these units by a dominant firm may signal the doom of the other unit and 
constitute another step in the process of “creeping monopoly.” 2 

Recognition of the exceptional circumspection which great corporations must 
observe when it is a question of employing specially dangerous business power 
devices would not be a radical departure from modern standards of cornorate 
obligation. Adolf Berle and other have already pointed out that our great cor- 
porations must and have begun to behave like agencies with public responsibili- 
ties, rather than mere private business aggregations. 


* But cf. U. S. v. Morgan (The Investment Bankers Case) F. Supp. (S. D. N. Y., 1954). 

7 See, for example. Dictograph Products, Inc. v. FTC, U. 8. Ct. of App for the Second 
Cirevit, December 15, 1954, 23 LW 2298. This in my opinion is the real basis also for 
Standard Oil Co. v. U. S., 837 U. 8. 293. 
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ADMINISTRATION AND ENFORCEMENT 


[The] (p. 388:) chapter of the Majority Report dealing with Administration 
and Enforcement offers as clear a demonstration as any that the Majority operate 
on the undeclared assumption that we have had too much rather than too little 
antitrust enforcement. As elsewhere in the report, we are presented with an ea- 
cellent technical analysis and a series of proposals many of which standing alone 
would seem unreasonable enough But when they are all added together the 
total effect of the recommendations is clear: to restrict the Antitrust Division’s 
power of investigation, to curtail use of criminal prosecutions, to slow up the 
filing of complaints, to encumber the ezercise of prosecutor’s discretion with 
novel internal administrative reviews on request of a defendant, to expand the 
use of the consent decree in a manner calculated to remove the last possibility 
of public scrutiny of this useful but dangerous practice which, among other 
things, shields the defendants from damage suits by private parties, to water 
down the threat of treble damage recovery, etc. [There is not space here for 
a full analysis and rebuttal of all these neat proposals. I shall discuss a few 
whose significance might otherwise elude the uninitiated, together with some 
proposals for strengthening the enforcement which the Committee declined 
to support. 

[A prominent feature of the report is the recommendation of the Civil Investi- 
gative Demand, a kind of subpoena that the Attorney General would use to secure 
information in antitrust investigations. On its face this sounds like an increase 
in the powers of the Department. That is not what some of the proponents of 
this measure have in mind and that will not be its effect. The whole debate 
about the Department’s investigative powers arose not from a Department com- 
plaint that it had inadequate power, but from defendants’ complaints that the 
Department’s power to command information by grand jury subpoena was too 
extensive and untrammeled. Although the Report does not specifically recom- 
mend against the grand jury investigation, what is contemplated is the gradual 
displacement of the effective and expeditious procedure by the relatively ineffec- 
tive Civil Investigative Demand. The attack on the grand jury subpoena pro- 
cedure would hardly succeed so long as there was no alternative device for 
compelling defendants to disclose facts prior to the filing of a complaint. Now 
one is offered] (P. 349:) Unlike the grand jury subpoena it cannot be used to 
require persons to testify, but only to produce documents. [Moreover, a person 
may disregard the Civil Investigative Demand without risk until the Department 
of Justice obtains a court order requiring compliance. The burden of justifying 
the demand for information is significantly shifted to the prosecution.] 

(Pp. 345 and 348:) What are the objections to the grand jury subpoena? We 
are told that it “debases the law by tarring respectable citizens with the brush of 
crime when their deeds involve no criminality,” and that criminal procedures 
should not be invoked where the Department of Justice does not initially contem- 
plate indictment. This view entirely misapprehends the nature of Sherman Act 
violations, the investigative process, and the historic role of the grand jury. The 
Sherman Act does not have two categories of violation, one civil and one criminal. 
All Sherman Act violations are both civil and criminal. Until the facts are fully 
disclcsed neither the grand jury nor the prosecutor can intelligently decide 
whether to exercise the discretion not to indict. A grand jury subpoena not fol- 
lowed by indictment does not tar anybody with crime. It is well known that 
grand juries subpoena witnesses as well as suspects. [Moreover,] (pp. 348-349 :) 
the historic functions of grand juries have extended to civil matters regarded as 
of exceptional importance, e. g., the conduct of public office, the state of public 
institutions. The grand jury was simply the investigating arm of the Crown and 
a device for screening out criminal complaints so insubstantial as not to warrant 
prosecution. Nothing could be more appropriate than the existence and exercise 
of this sovereign jurisdiction to compel great corporations, whose activities affect 
the public interest, to disclose the facts as to their acquisition and use of economic 
power. 

I would have no objections to the Civil Investigative Demand if it were pro- 
posed as a supplement to existing enforcement powers. But in the light of the 
background of the proposal and the Report’s animadversions on the grand jury 
subpoena in “civil” cases, I can only regard this as a step to curtail the Depart- 
ment’s most effective investigative device. 


® Some of the proposals are unequivocally worthwhile, e. 
States among those who can recover damages for an antitrust violation. I agree also that 
criminal prosecution should not be used to test novel applications of the antitrust ‘lew. 


g., the inclusion of the United 
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(The Majority’s proposal “to take some account for inflation” by increasing 
the maximum fine.for criminal violation of the antitrust law from $5,000 to 
$10,000 is another case where the Report appears to be tightening up while actu- 
ally adopting the least rigorous of available alternatives. Except for a few peo- 
ple who would like to see the criminal penalties abolished altogether, there is 
practically unanimous agreement that the 1890 fine level must be raised.]} 
(P. 352:) $10,000 is the lowest suggestion made by any responsible person. It 
emphatically does not compensate even for the dollar inflation since 1890. [The 
purchasing value of the consumer dollar stood at 184 in 1890 and has been approxi- 
mately 60 in recent years.’ $10,000 today would be equivalent to about $3,300 in 
1890. In effect, therefore, the Majority recommend a 33% decrease in the maxi- 
mum fine. The proposal takes no account of the much greater size of modern 
enterprises. It is utterly unrelated to the extent to which defendant may have 
profited from its violations. The argument in the Report] (p. 352:) that the 
small fines which have usually been imposed in the past show that a modest mazi- 
mum will suffice misses the whole point of firing a marimum. A maximum fine 
should be calculated for the worst conceivable case. The judge can exercise dis- 
cretion within that range. {If, then, the judge sees $5,000 as the maximum fixed 
by the legislative for the most aggravated violations, he will understandably 
impose lesser fines in the ordinary violation. A maximum of $100,000, limited 
perhaps to wilful offenses, would give the judges as well as defendants a better 
sense of the gravity of antitrust violations. If there were] (p. 380:) added a 
provision for assessment of damages in favor of all alleged victims in one proceed- 
ing following conviction of the defendant [a rational set of sanctions would be in 
sight. At this writing the Judiciary Committee of the House of Representatives 
has reported favorably a bill to increase criminal penalties to a $50,000 maximum. 
It is easy to see which side of the antitrust controversy can derive comfort from 
this Committee’s proposed $10,000 maximum. 

[The Report recommends that the Department of Justice enter into negotiations 
with prospective defendants for consent decrees. Such a practice will certainly 
have the advantage claimed for it in the Majority Report, namely, “increased 
cooperation between business and Government,” saving time and money. What 
it will also do is] whittle away the last remnants of judicial control and public 
scrutiny in this area, and involve [the government in bargaining with a law 
violator not only as to the relief but also as to the nature of the accusation to 
be made against him. The] proposal obviously contemplates that the Govern- 
ment’s complaint shall be modified so as to be consistent with the relief that 
defendant is prepared to consent to. But the settlement of an antitrust case 
ought not to be a simple matter of bargain between the Department and the 
defendant. {It results in a court order, enforcible by contempt proceedings. No 
judge should abdicate his own responsibility in this field, although admittedly 
he must rely to a considerable extent on the prosecutor’s willingness to accept 
the relief embodied in the tendered decree. This judicial function is undermined 
if the Government does not state its case independently and in advance of the 
settlement. Furthermore, not only the court but also Congress and the public 
are excluded from any basis for exercising a critical judgment regarding the 
compromise embodied in the decree.] 

(P. 360:) Instead of urging the Department to broaden its use of the consent 
decree, the Committee ought to have considered certain proposals made to it, but 
not reflected in the Report, for greater safeguards on the present consent decree 
procedure. One of these proposals would have required the Department to publish 
an opinion accompanying each consent decree, stating the Department’s case, the 
defendant’s position, and the reasons for the Department's acceptance of the par- 
ticular compromise. [It is well known that the necessity to give reasons for 
disposition help to assure that they will be reasonable. The other proposal would 
have made it a matter for the judge’s discretion whether or not a consent judg- 
ment should constitute prima facie evidence in subsequent private antitrust suits. 
Present law provides that in no case shall a consent decree, entered before the 
testimony is taken, be available to help the private victims recover antitrust dam- 
ages from the defendant. Few victims are financially able to assemble the evi- 
dence required to prove an antitrust violation against a great combine. One 
would think it a proper part of the Government’s responsibility to see that private 
victims are made whole. But in practice in the majority of antitrust cases which 
are settled by consent decree the Government is, in effect, bargaining away all 
real possibility of recovery by private victims. 


*Source: Graphic Facts: Institute of Life Insurance, based on Bureau of Labor 
Statistics. 
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[The Majority Report is not only content to leave that situation undisturbed ; 
it makes] (p. 380:) a direct attack on private damage suits [by proposing that 
the trebling of damages be made discretionary instead of mandatory.] Jt is dif- 
ficult to see what public exigency led to this proposal, Certainly the Committee 
made no finding of any adverse effect of the mandatory treble damage provision 
on the public interest. [That provision has been in the law for sixty-five years 
and has been part of the British Statute of Monopolies for more than three hun- 
dred. A real showing of public disadvantage should be forthcoming before this 
relief for antitrust violators should be enacted into law. If the proposal had been 
linked to the suggestion discussed above, that consent judgments should ordi- 
narily be given prima facie force against the defendant, something might be 
said for it in relation to a plaintiff who rides to recovery on the Government’s 
proof. Surely an antitrust victim who is about to launch his own expensive 
investigation and lawsuit should not have to speculate whether years later a 
judge, in unfettered discretion, will limit recovery to actual damages. But the 
Majority Report is not even willing to permit recovery of actual damage in all 
cases.] (Pp. 384-385:) Coupled with a proper proposal to enact a uniform federal 
statute of limitations is an extraordinary provision to limit the damage period to 
four years even though the monopolistic conspiracy may have lasted for 10 years 
before the victim even knew of its existence. 

(Returning to consent decrees, the Report admonishes the Department not to 
seek relief “deemed” by the Supreme Court to be unconstitutional, nor relief 
“which could not reasonably be expected after litigation.”"] (1. 361:) /f the De- 
partment had observed these seemingly fair precepts, it would have cut the heart 
out of a number of consent decrees that powerful and excellently advised defend- 
ants have been willing to sign in recent years. Obviously no admonition is re- 
quired with regard to asking relicf that is clearly unconstitutional. [Practicality 
and professional ethics would bar that.] Jt is on the close questions of consti- 
tutionality that the Majority Report asks the Government to give up in adrance. 
(Pp. 258-259:) As appears from another section of the Report, the constitutional 
issue referred to here is royalty-free licensing. A divided Supreme Court held 
such a requirement unconstitutional in one case. A subsequent Supreme Court 
decision indicated that the question was regarded as unsettled. At least one dis- 
trict court in a well reasoned opinion decreed royalty-free licensing in a contested 
case, and numerous consent decrees have incorporated this provision. Royalty- 
free licensing may in some situations bear much less harshly on defendant than 
alternative relief. [Why, under these circumstances, should this Committee take 
it upon itself to impugn the propriety of the Department’s asking for such relief 
in the course of decree negotiation? The worst that can happen to defendant 
is that he will have to litigate his case before a judge who will assuredly pro- 
tect his rights. But see the effect on the prosecution of the combination of 
procedural and relief standards proposed in the Majority Report: The Govern- 
ment is encouraged to negotiate with defendant, even before filing a complaint, 
on the ground that this will save money and time. It is empowered to make 
settlement very attractive to the defendant inasmuch as private complaintants 
will be left out in the cold, which weuld not be so if the case went to litigation. 
The prosecutor is told that his maximum goal in the bargaining is such relief 
of unquestionable constitutionality as can probably be gotten in litigation. 
Finally, he is assured that any concessions he makes will be substantially 
immune from judicial or other criticism. In this kind of stacked bargaining 
the Government will never get all the relief to which it is entitled. The 
only question is how much short of that the prosecutor is willing to settle for. 

(One more illustration of the tendency of the Administration and Enforcement 
proposals to blunt the edge of antitrust enforcement while undertaking merely 
to expedite disposal of cases: In the simple and apparently reasonable recom- 
mendation that “where the validity of patents is in issue, that issne shou'd be 
segregated” lurks a formidable barrier to effective antitrust prosecution of patent 
pools, especially by private complainants. The pruposition would have bee en- 
tirely unobjectionable and worthwhile if there had been added to it a clause 
requiring the segregated patent issue to be tried after the antitrust issues. 
Without that clause the recomendation is] (p. 365:) an implied endorsement of 
the decision of the District Court of Delaware in Zenith v. R. C. A. that the patent 
issues will be tried first: The licensee of a patent pool refuses to accept package 
licenses and declines to pay further royalties on the ground that the licensor is 
violating the antitrust law by a monopolistic aggregation of many patents, good, 
bad and indifferent. The licensor counters with a suit for royalties, which of 
course, he should win if he has some valid patents and if licensee’s monopoly 
theory fails. The Zenith rule requires the patent suit to be determined before the 
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court takes up the antitrust issue, even though the validity of some of the included 
patents is not inconsistent with the theory of the licensee's complaint. In other 
words the licensee may be worn down with protracted and expensive patent 
litiyation, before he ever gets a chance to show that even good patents cannot be 
enforecd against him because of illegal monopolization. Meanwhile his contingent 
liability for royalties mounts. It will soon be clear to a licensee in this position 
that it is easier and safer to join the combine than to fiyht it. 

{Two other proposals on enforcement policy which the Committee ignored may 
be mentioned here. One would call upon the Federal Trade Commission to turn 
over to the Department of Justice for criminal prosecution the surprising number 
of price-fixing cases that continue to turn up. The administrative slap on the 
wrist is no answer to this kind of willful violation of the clearest mandate of the 
law. The second proposal would] (p. 369:) call upon the Antitrust Division to 
activate the United States District Attorneys in the fight against trade restraint. 
The Sherman Act expressly put the responsibility on the district attorneys, al- 
though it also contemplates supervision by the Attorney General. The complete 
centralization of Antitrust enforcement in Washington and a few field offices has 
had two unfortunate consequences: (1) Local, but quite effective, restraint of 
interstute trade goes unpunished because of staff limitation at Washington; and 
(2) The antitrust laws have lost the kind of grass roots support that would be 
forthcoming if the district attorncys were enlisted in its enforcement and educated 
in its significance. These district attorneys become judyes and senators. The 
antitrust program cannot help but suffer if they develop the attitude that this law 
is an esotcric regulation dear only to a group of specialists in Washington. 


DISTRIBUTION PRACTICES 


(Chapter IV of the Report dealing with distribution practices is so workmanlike 
an analysis of present law that it seems almost ungracious to point out that, with 
one notable exception, the changes it reeommends are in the direction of retreat 
rather than advance for the antitrust laws. The exception of course is the 
recommended repeal of resale price maintenance laws, with which I enthusi- 
astically concur. 

[1] (p. 149:) dissent from “actual foreclosure” test [which this Chapter de- 


duces from the cases and supports. It is] inconsistent with the Clayton Act con- 
ception of stopping restrictive practices before they do demonstrable harm. 
Where a dominant company bcyins to require its distributors to deul exclusively 
with it, I would strike the practice down without waiting for the com; any to sign 
up so many distributors that competitors experience difficulty reaching the con- 
sumer market. [The suggestion at one point that a manufacturer might lawfully 
“preempt” all intermediate distributors if rivals “may easily cultivate their own 
channels of distribution” seems to me a gratuitous invitation to restrain trade.J 

(P. 166:) I dissent from the Majority’s espousal of the proposition that charging 
different prices to purchasers of the same product, who compete in its resale, does 
not establish a prima facie violation of the Robinson-Patman Act. The Majority 
would follow the Seventh rather than the Second Circuit in this regard, and re- 
quire proof of injury to competition. The vice of this rule is best illustrated by 
the Seventh Circuit decision which adopted it: The dominant producer of switches 
sold them at grossly discriminatory prices to various furnace manufacturers. 
Upon proof that the furnace manufacturers who paid the highest prices for 
switches nevertheless sold furnaces at lower prices than their furnace com- 
petitors, the Seventh Circuit concluded that price discrimination in switches had 
not injured furnace competition. I do not see the virtues of a rule that legalizes 
price discrimination against one’s most efficient customers, those who are able by 
virtue of superiority in other branches of their business to overcome the dis- 
advantage imposed by the price discrimination. [Moreover, the] (pp. 166-167 :) 
Majority conceive that proof of injury fails if the buyer can be shown to have 
“alternative means of access to goods at the lower price.” Supplying proof of 
injury according to these standards will prove expensive if not impossible for the 
Federal Trade Commission. To require it is once more to revert to inappropriate 
Sherman Act standards in interpreting the Clayton Act. 

(P. 170:) I dissent from the proposition that FTC orders directing Robinson- 
Patman Act violators to cease and desist from discrimination should automati- 
cally lose their force whenever the company bound by the order faces “a new 
competitive situation” or “responds to a new business development.” Under this 
proposal violation of the order can only be established by the same evidence as 
would be necessary to establish an original violation of the Act. 
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. C1] (p.177:) dissent from the attack on the quantity limits proviso, not because 
‘Tam convinced that the proviso is useful, but because the pending case on this 
subject is the first time in the eighteen years of the Act’s existence that the rule 
has been invoked. In the absence of real experience [this would appear to be] 
unseemly haste in urging Congress to repeal a law that small businessmen regard 
as important protection against price discrimination. 

(P.185:) I join in Walter Adams’ dissent as to the modification of the defense 
of ‘good faith,” particularly in view of the stated purpose of the Majority to make 
this defense good for any meeting of a competitor’s price that is not “an incidental 
by-product of a scheme to monopolize * * *” Again a Clayton Act practice ts 
beiny treated as a Sherman Act restraint problem, 

C1] dissent [finally from the] disavowal of the Rigid Conduit case, in which 
the FTO issued a cease and desist order against dominant firms in an industry 
where all were doing business at delivered prices. The Majority believes that it 
should be necessary for the Commission to prove conspiracy among the firms, [and 
that by more than “conscious parallel action.” The Theatre Enterprises case upon 
which the Keport relies was a Sherman Act proceeding, and the Supreme Court 
held only that conscious parallel action did not require an inference of con- 
spiracy. Conspiracy is not a necessary element of a violation of the Clayton 
Act or of Section 5 of the Federal Trade Commission Act. The significance of 
paraiiclism under these sections is not conspiracy, but probability of injury to 
competition. Jf only one firm in an industry is selling on a delivered price basis 
some buyers may be able to gain from prowimity to another producer; but if 
all sellers use the same system, buyer choice is foreclosed. In this case, as in 


others, the Committee seems too eayer to retreat from existing law against which 
there is little pragmatic evidence. 


PATENT RECOM MENDATIONS OF THE REPORT 


[If this Committee had been assembled to restate existing law, there could be 
little quarrel with most of Chapter V on Patent-Antitrust Problems. But the 
Attorney General needed no Committee like this to tell him what the law is. He 
and the nation would like to know whether this law is working satisfactorily or 
whether it should be changed. The Majority Report meticulously reviews the 
cases attempting to reconcile patent and antitrust principles, and finds little to 
eriticize in the series of landmark decisions favoring the patentee at the expense 
of competition. Since it is common knowledge that the law has not prevented 
the growth of comprehensive patent pools that dominate important sectors of 
technology, I cannot join in a judgment that the antitrust laws as presently 
eonstrued are adequately dealing with the problem. 

{The first of the landmark decisions on which the present pattern of restraint 
of trade by patent has been built is Justice Taft’s decision, in the old General 
Electric case, that so long as GE held the dominant lamp patents it might 
require Westinghouse not only to pay royalties for the use of the invention, 
but also to avoid price competition with GE. It is difficult to see why a power 
to fix prices is a necessary or proper part of an inventor’s reward.] (Pp. 235- 
236:) It has never been shown that this dangerous power must be added to the 
other benefits of a patent in order to provide adequate incentives for inventton, 
disclosure or licensing. A patentee obtains the exact value of his lawful monopoly 
on the invention when he exacts all the traffic will bear in the way of royalties, or 
by exercising his privilege to be the sole maker or seller. When the patentee seeks, 
in addition, to control his licensee’s prices it must be because he fears that the 
advantage which he has in technology is more than overbalanced by his com- 
petitor’s advantage in plant efficiency, management, labor relations, and cost of 
materials, so that whatever he charges in the way of royalties will still leave 
his competitor in a position to sell for less. But there is no justification for 
depriving the public of the benefits of competition in all these other aspects of 
production and distribution merely because the patentee is entitled to a protected 
price for his inventive contribution. Stated another way, a Westinghouse lamp 
employing GE’s invention might have embodied two cents worth of GE inventive 
contribution and twenty cents worth of unpatented material and workmanship 
furnished by Westinghouse. The Majority Report recognizes that a patentee of 
some small device, e. g., a radio switch, may not fix the price at which a licensed 
manufacturer sells radio sets incOrporating the patented switch. This is on the 
ground that the patentee would be controlling the price of more than his inven- 
tion. The same principle should apply where the patenice endeavors to control 
not merely the price of his idea, but the price of a much more valuable object 
that sOmebody else manufactures and owns. Finally, even if something can be 
said in favor of price-fixing of manufacturing licensees by an inventor who is not 
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himself competing with his licensees, or who together with his licensees is a small 
factor in his industry, it would planly be unnecessary and dangerous to permit 
dominant firms in an industry to play this game of “I fix your price on this prod- 
uct under Patent A, and you fix my price on that product under Patent B.” 

{The vice of the actual decision in the General Electric case goes even further 
in a respect which has been little observed, although it was brought to the notice 
of the Committee. GE was not only allowed to fix the price at which Westing- 
house sold lamps; it was also allowed to compel Westinghouse to imitate GE’s 
resale price maintenance policy. The essence of this policy was to maintain a 
resale price at the consumer level by dealing only through distributors and sub- 
distributors who would agree to function technically as “agents.” In short, 
Westinghouse was compelled to abjure selling lamps to independent distributors. 
How such dictation to one’s competitor can be regarded as a normal reward of 
invention eludes me. Yet the GE case stands as a bastion of the Majority Report. 

[A second bastion is the famous Cracking Patents case together with all its 

progeny standing for the proposition that the Sherman Act does not require com- 
petition in the licensing of patents.“ That is the nub of the Majority Report’s 
position on patent pooling: it is lawful to combine patents of various owners up 
to the point where they dominate the entire technology, so long as the patentees 
exercise their power reasonably. I had thought the Sherman Act forbade all 
monopolies, not merely those which misbehave; and as a practical matter it is 
almost impossible to police the “reasonableness” of the terms demanded by a 
patent pool controlling hundreds or thousands of patents.] (P. 247:) Everyone 
realizes that cases will occur where the owners of two patents must combine them 
by transfer or cross-license in order to achieve a marketable product. But to 
transpose this simple solution to cases of “patent deadlock” between giant firms 
whose combination will compel entire industries to pay non-competitive royalties 
is to ignore the crucial element of monopoly in the latter situation. When, as in the 
Cracking Patents case, several of the largest integrated petroleum compunies 
develop and patent competing refining processes and are engaged in competitive 
licensing, we may be sure that none of them is going to abandon the field because 
of patent deadlock, even if we refuse to authorize them to pool their patents. 
If the Cracking Patents case had gone against the defendants a number of results 
might have followed, all preferable to the patent pool from the point of view of 
the public interest. The patent conflict between the companies might have been 
pressed to decision of the Supreme Court. Some or all of the patents might have 
been held invalid, thus opening the technology to general free use. Certainly the 
chance that a smaller licensee or infringer would be able successfully to challenge 
this combined array of patents was much reduced when the Big Four closed ranks. 
A second consequence of barring industry-dominating patent pools might be that 
one of the partners would ultimately establish its exclusive right to some or all 
of the process—but meanwhile there would have been a powerful incentive for 
research to produce other non-controlled processes. A third possibility would be 
independent competitive licensing. 

[A third major example of] (pp. 236-237:) the willingness [of the Majority] to 
accept without question present law subordinating antitrust to patent consider- 
ations [is the endorsement of the General Talking Pictures case. This] involved 
an incident in the program of the electronics pool to regulate the industry by con- 
fining licensees to particular fields of use. Reading the Majority Report one would 
not even be aware that there had been responsible criticism of the practice of 
licensing with restrictions on use, quantity or territory. Yet, only fifteen 
years ago, the Temporary National Economic Committee, following the greatest 
organized investigation of monopoly questions ever conducted in this country, 
unanimously condemned restrictive licensing of this sort. 

[Finally, it is worth noting two instances in which the Majority Report does 
recommend a change in existing law, in both cases to weaken it.J (P. 238:) It is 
settled law that sale of a patented product on conditoin that the purchaser buy 
another product is an illegal abuse of patent power. The Majority Report however 
would change this to require the Government to prove that the patent was “broad 
and basic” before the tying clause becomes illegal. Again, the Majority Report on 
the basis of a single [district court decision opens the door to control by the 
patentee over the use of his patented product after sale, where the restriction 
is “reasonable,” despite a long line of Supreme Court decisions pronouncing 
flatly against controls by the patentee after he has realized the monopoly reward 


This is not the necessary interpretation of Justice Brandeis’ opinion, as Chapter I of 
the Majority Report fortunately points out. I speak here of the treatment in Chapter V 
Patent-Antitrust Problems. 
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by sale. The Report makes no showing of hardships under existing iaw or of 
public advantage to be gained from the proposed changes. The suggestions seem 
to derive from pure ideology—a conviction, not derived from practical observa- 
tions, that businessmen should be allowed to justify a restraint on the ground 
that it is reasonable. Justification is permitted for very many classes of re- 
straints; but it is also elementary in this field that some classes of restraint 
may not be justified. The more classes of restraint that are brought into the 
justifiable group the more uncertain the law becomes. Uncertainty is one of 
the principle complaints leveled against the antitrust laws by businessmen. 
Surely the law ought not to be amended in the direction of less certainty and 
less effectiveness without compelling practical rea 

(Pp. 258-259:) I have dealt elsewhere with the Committee’s strictures against 
royalty-free licensing as a mode of relief. As this point I add only the observation 
that neither I nor anyone else recommends royalty-free licensing as a “penalty” or 
“forfeiture.” An injunction against exaction of royalties su long as may be 
necessary to reestablish competitive conditions is all that is in question. In 
some situations this might call for no more than a temporary loss of the right 
to collect royalties. The Majority Report concedes that an antitrust decree muy 
properly restrain pending infringement suits. Yet the liability of licensees or 
infringers in such suits may well exceed any possibility of “reasonable” royalties 
that the antitrust defendant could collect in the future. Moreover, the infringe- 
ment suits seek to recover on liabilities already accrued, vested rights, unlike 
the mere prospect of profits which alone is at stake in the royalty-free licensing 
provision. To condemn royalty-free licensing as deprivation of property without 
due process, while acquiescing in decree provisions enjoining pending infringe- 
ment suits is a logical contradiction. Both cases involve a loss of valuable 
rights (so does a restriction to reasonable royalties, which at once reduces the 
value of the patent in proportion to the reduced royalty which it can command) ; 
but both cases afford due process in the sense that the loss is imposed only after 
full hearing pursuant to reasonable legislative mandate to frame a decree that 
shall restore competition. 


LEGISLATIVE, JUDICIAL, AND EXECUTIVE EXEMPTIONS FROM THE ANTITRUST LAWS 


(Pp. 288-293 :) One of the most disturbing phenomena in the antitrust field is 
the proliferation of eremptions from the law, discussed in Chapter V1 of the Re- 
port. Every exemption cuts doicn the area of our economy governed by free com- 
petitive entcrprise ; and, while one must recognize that competition alone will not 
always provide adequate protection of the public intcrest, the inroads of protec- 
tionism in domestic trade should be kept toa minimum. One would suppose that 
the first duty of a Committee like this would be to advise the administration 
whether the exemption process had gone too far. Yet the Exemption Chapter opens 
with a declaration that the Majority will not attempt to pass judyment on thia 
question of policy. Instead, the Report undertakes merely to say whether 
existing statutes are being interpreted in accord with “legislative intent.” 
Since we have not felt bound by existing legislation in other parts of the Report, 
which recommend a number of changes in present law, I am unable to account 
for the Majority’s difidence here. Much of the legislation reviewed in this part 
of the Report, e. g., the Motor Carrier Act, the Federal Communications Act, 
the Civil Aeronautics Act, was passed during the Depression of the Thirties. 
It was a time of desperation when we nearly abandoned free competition entirely 
in favor of industry self-regulation under NRA. Surely it is time for a fresh 
look at policies born in this atmosphere. Congress may wish to change its intent. 

Even within the self-imposed limitations of the Majority, it is regrettable 
that the Report does not clearly disavow a number of judicial, administrative 
and executive actions which have unduly expanded the exemptions. For 
example, the motor truck business is one that almost any disinterested economist 
would say should be competitive. Yet the 1935 Act restricted entry and em- 
powered the Interstate Commerce Commission to authorize mergers that would 
otherwise violate the Antitrust Law. The McLean case discussed in the Ma- 
jority Report involved a tremendous merger of truck lines into Associated 
Transport Inc. The ICC approved it over the opposition of the then Attorney 
General and the Department of Agriculture. The Supreme Court, by a vote of 
5-4, refused to require the Commission to find, as a prerequisite to approval, 
that merger on this scale was requisite to effectuating the national transporta- 
tion policy. Instead, the Commission was told in effect that where a given 
transportation objective can be achieved either through merger or by some other 
means not involving impairment of our competitive system, its decision to take 
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the merger route will not be questioned. The beneficial effect attributed to the 
Associated Transport merger was the creation of a single ownership through- 
service from Florida to the Northeast. However, the lines which were con- 
solidated were not only linked end to end on the North-South route; they also 
were in competition on parallel routes over thousands of miles. This competi- 
tion was eliminated by the merger. Another way to achieve integrated through- 
service would have been to permit several of the companies then operating on 
segments of the route to extend their service, as they would have been giad to do. 
We would then have had all the benefits of the merger, plus competition on the 
long haul, but without sacrifice of the competitive mileaye. The situation clearly 
calls for Conyressional reconsideration. 

Another serious inroad on competition is the growing practice in the trans- 
portation industry to subject retes of individual companies to industry-wide 
discussion and agreement. The Majority’s treatment of this subject is neces- 
sarily emasculated by the preliminary decision not to pass judgment on the 
necessity for these arrangements, but only to debate what evisting law seems 
to require or permit. For this same reason the Report is equivocal also regard- 
ing restrictive practices in the steamship trade, where, by agreement among 
the members of the shipping conferences, a ten or twenty percent penalty rate 
is charyed against shippers who do not refrain from patronizing non-conference 
vessels. It ig to the credit of the Committee that the discussion does revcal a 
genuine concern with the extent to which this cartclization has been permitted 
to go. 

The Report fails to identify several quite important statutory exemptions that 
ought to be reeramined in any thorough appraisal of the antitrust laws. The 
multi-billion dollar insurance business, for erumple, has been singularly suc- 
cecessful in retaining its freedom to cartelize its shure of interstate and foreign 
commerce. For a long time there has been on the books an unqualified caemp- 
tion of marine insurance. The rest of the insurance business secured an ez- 
emption under the McCarran Act, which purports to make the federal antitrust 
law inapplicable to the extent that the business is regulated by the State. This 
has a plausible “statcs rights” sound, until one recalls that regulation is not a 
substitute for competition but only a supplement. Most assuredly state regula- 
tion is not going to provide any substitute for competition in keeping insurance 
rates shown, In the first place, state regulation is primarily concerned with the 
financial security of the insurers, i. e., adequacy of reserves and propriety of 
investments. Gradually the industry has sicung the state regulators towards 
the notion that the best way to guarantee safety is to prerent rate cutting. 
This idea gets its start in legitimate cooperative “risk-rating” bureaus where 
the companics pool information on losses. Soon the collective risk-rating turns 
into collective premium setting, despite the fact that the loss experience of dif- 
ferent companies varies widely in accordance with their selection of risks and 
the greater success of some companies in making profitable investments and 
trimming selling costs. State insurance regulation ranges from cecelient to 
mere formal control carried out by incompetent political hacks with inadequate 
staffs. Thereis a place both for state regulation of solvency and federal require- 
ment of compctition; one is not a substitute for the other. 

Another field in which great power over federal commerce has been turned 
over to state regulation is petrolenm. Here there is no explicit exemption from 
the antitrust laws; but a system of price maintenance by state officials has been 
preserved by periodically renewing Congressional approval of an Interstate 
Comnact on Oil. Under the authority so granted the few oil producing states 
coordinate their oil production so as to control the price that the rest of the 
country must pay. This arrangement, like other exemptions, traces back to 
exigencies of the Great Depression and wears the protective coloration of a 
“conservation” measure. The fact of the matter is, however, that state requ- 
lation of production long ago detached itself from engineering considerations 
and proceeds primarily on the basis of realizing a profitable price for most 
producers. The Texas Railroad Commission has not even troubled to disguise 
its true role as price-maker for domestic and even imported petroleum, but calls 
to account integrated oil companies that dare to import crude petroleum, with 
the implied threat that continued importation will lead to euts in allowable 
domestic production. Thus the foreign commerce of the United States in a 
strategic material is governed by local officials, who in turn cannot help becom- 
ing the spokesmen for dominant industry groups. 

The oil industry also furnishes the most remarkable illustration of a tendency 
toward exemption from the antitrust law by action of the executive branch of 
the federal government. The tendency to give more discretion to the executive 
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department manifests iself in-the proposal of the Majority to expand the. con- 
sent decree practice and in the recommendation of legislation authorizing the 
President to grant exemptions in pursuance of national defence obiections. 
But the most striking recent exercise of executive discretion to dispense with 
competition was in the case of the Iranian Oil Cartel, where, without legislative 
authority, five leading American companies were permitted to join with dom- 
inant foreign interests in the greatest international oil cartel the world has 
seen. Its membership comprises the producers of no less than 87% Of the free 
world’s oil. In essence, what occurred wus this. The Iranian government decided 
to nationalize the properties of Anglo-Jranian Oil Co., a British enterprise hold- 
ing an exclusive franchise in Iran. There was disagreement over the amount 
to be paid and other terms. Western governments and oil companies having 
concessions in other Middle-East countries supported the British. An impasse 
led to shut-down of Iranian production and an economic and political crises in 
Iran. Iranian public feeling made it necessary that the hated British monopoly 
be at least partially displaced. The new international cartel ras the answer. 
Perhaps it was the right answer, from the military-diplomatic point of view, 
despite some indications that we may have succeeded in diverting a portion 
of Iranian ill-will from the British to ourselves, and despite rumblings of protest 
already heard in Europe against the economic consequences of the new cartel. 
But objections to the plan from the standpoint of American antitrust policy are 
formidable. Here were huge enterprises already established on various con- 
cessions in the Middle East with more than adequate reserves of oil. Some 
of them had already been officially accused of conspiring to maintain an arti- 
ficially high price for this cheap Middle Eastern petroleum. The Wall Street 
Journal reported the open secret that one of their main concerns in entering 
this pool was to see to it that Iranian production should not return to the world 
market too rapidly so as to hurt the world price. Only the antitrust laws stood 
in the way. This obstacle was surmounted by an extraordinary dispensation 
granted by the executive department, without sanction of any statute of Con- 
gress." Moreover this executive exemption contained no conditions designed to 
safeguard the public interest or the interest of American Oil refiners who must buy 
foreign crude. When the American Five and their European partners meet to dis- 
cuss Iranian production policy they must inevitably take into account their 
production and sales from other concessions and even at home. Discussion of 
production becomes in the end discussion of the market and of price. No repre- 
sentative of the American public sits in on these discussions. There is no guaran- 
tee of any sort that this private cartel coordinating production of the world’s 
cheapest oil will give the public the benefits of its low cost. 

The history of executive intervention in antitrust policy is not reassuring, 
whether we look at President Theodore Roosevelt's approval of some ‘early 
U.8. Steel expansionism, or at later executive approval of Big Steel’s acquisition 
of the $200,000,000 plant at Geneva, Utah, or at the concentration of defense 
orders in the largest companies, or at the exercise of Presidential prerogative 
in controlling competition in international aviation. Executive decisions are 
generally and often necessarily made in comparative secrecy without detailed 
supporting explanation. These references to the dangers should not be taken 
as an argument for disabling the executive completely in the area. AU that 
is suggested is that Congress define the eremption power, and place as much 
of the fact finding and decision making as possible in the normal deliberative 
tribunals. Executive intervention should be limited to a veto or modification 
on defense grounds, based on a findiny that the defense objective cannot feasibly 
be achieved except by exemption from the normal requirements of the antitrust 
laws. 

Finally, I must record my reservations as to the Majority’s disposition of the 
“primary jurisdiction” controversy. In particular, the Report ought to dis- 
approve the judicially created exemption for anticompetitive behavior in regu- 
lated industries where the parties engage in it without any attempt to comply 
with the statutory requirements for exemption. The mere fact that the regula- 
tory agency might authorize the behavior should not be a defense to an antitrust 
proceeding. Furthermore, it should be clearly recognized that abuse of adminis- 
trative procedure to obstruct a competitor's activities may itself amount to a 
violation of the Sherman Act even though the agency does have “primary juris- 


“In its daring invocation of the President’s defense powers to transcend legislative 
authorization it is comparable to the seizure of the steel plants in 1952. 
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diction.” It would be hard to devise a more effective scheme for destroying 
a competitor than by wearing him down in protracted and repeated administra- 
tive challenges of hia right to do business. 


THE LABOR EXEMPTION 


(No unbiased observer of today’s economic scene can doubt that unions have 
acquired power to shape economic developments and to affect the lives of indivi- 
duals comparable to that wielded by great business aggregations. Like any 
other concentration of power in private hands, this one must submit to appro- 
priate community controls. The question presented to us was how far this 
community control should be exercised through the antitrust law, with its 
criminal penalties, private treble damage suits and injunctions, rather than 
through legislation more specifically devised for labor relations. It would have 
been well for the Committee to stay out of the latter area entirely, confining 
itself to the task of defining the proper scope of the antitrust laws. I believe 
in the application of the antitrust laws to unions in some circumstances, including 
a situation like the Allen-Bradley case. It is extremely difficult to define this 
area precisely and I should therefore be content to let the courts continue to 
struggle with this one for a while longer. It is not clear whether the legislation 
discussed in Subsection B-3 of Chapter VI of the Majority Report is in lieu 
of or to supplement the antitrust coverage summarized in Subsection B-1. The 
B-1 summary overstates present coverage of the antitrust law, in my opinion.J 
(P. 305:) Accordingly I join in the dissent of Walter Adama. 


FOREIGN COM MERCE 


(Pp. 98-114:) I join in the dissent of Eugene Rostow on the failure to recom- 
mend efforts at the international level to reduce monopolistic practices in world 
commerce, and record my doubt that experience under the Webb-Pomerene Act 
justifies its continued availability at least for the exporting giants who have made 
the most use of it. 


4 PROPOSAL FOR LEGISLATIVE INVESTIGATION AND TO CREATE A FEDERAL FREE ENTER- 
PRISE COMMISSION 


[A number of specific legislative proposals have been advanced in the preced- 
ing pages. But it may be that the most important consequence that could flow 
from this Committee’s work would be the launching of a major legislative inves- 
tigation of the state of competitive enterprise in this country. The investigation 
should undertake to do the fact-finding that the Committee declared itself unable 
to do. If, upon investigation, it is found that a situation has grown up under 
present law that is inimical to the best interests of the country, appropriate 
remedies could be proposed. 

[Among the courses that might commend themselves] (pp. 357-358:) for con- 
sideration would be the establishment of a Federal Free Enterprise Commission, 
an independent permanent agency to combat monopolistic tendencies in our econ- 
omy. The organization and powers of this agency might be patterned generally on 
those of the Securities and Exchange Commission under the Public Utility Holding 
Company Act, Its jurisdiction should be limited to firms having a specified 
high degree of control in the national market or in a major regions of the country. 
Antimonopoly functions of the Federal Trade Commission would be transferred 
to this new agency, [leaving the hard pressed Federal Trade Commission free to 
handle the essentially unrelated job of policing fraudulent advertising and other 
improper business practices.] The Free Enterprise Commission would investi- 
gate antitrust violations and report them to the Department of Justice, which 
would retain control of litigation before the courts. The following might be 
designated as powers and responsibilities of the new agency: 

(1) Power by regulation to define and prohibit anti-competitive practices. 

(2) Power by regulation or order to prevent integration not justified by pro- 
duction or distribution economies, and to require advance approval for certain 
classes of such transactions. 

(3) Power to compel the reorganization of excessively large enterpriscs into 
units conforming with the standard of paragraph (2). 

(4) Power to make exemptions under standards defined by statute, 

(5) Authority to appear before any government agency, including Congres- 
sional Committees, to present testimony or argument as to the implications for 
free enterprise of the matter before the agency. 


74645—56—pt. 3——7 
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(6) A duty to report annually on the state of free enterprise in the country 
and to propose legislation for the further protection of free enterprise. 

(7) Responsibility to report to Congress on internal trade barriers erected 
by the States, and authority to cooperate with the States in eliminating such 
trade barriers by providing economic studies, etc. 

Among the advantages which might accrue from the creation of the propOsed 
Free Enterprise Commission would be: 


(1) Opportunity for continuous study and progressive development of policy 


in place of the intermittent ad hoc efforts of Congressional Committees and other 
specially assembled groups. 


(2) Some relief for the courts from the burden of conducting the protracted 
economic investigations which are the substance of the great antitrust cases. 
(3) Elimination of overlapping jurisdictions, duplication of investigation, and 


policy inconsistency of the Antitrust Division and the Federal Trade Com- 
mission. 


(4) More rational selection of sanctions, e.g. use of criminal proceedings for 
deliberate price fixing agreements rather than the relatively innocuous cease and 


desist order, as sometimes happens at present merely because the Federal Trade 
Commission first took jurisdiction of a case. 


(5) Improved administrative policing of decrees and orders. 


Mr. Orrenuerm. It should be made clear that we did not refuse 
at any time to publish reports and comments covering the report as a 
whole. 

At pages 388-390 we printed general comments of Professor Rostow. 

At pages 390-392 we printed the general comments of Professor 
Schwartz. We then distributed Professor Schwartz’ comments on 
particular topics among the chapters of the report to which they 
related. This was not assented to by Professor Schwartz, who alleged 
in his separately printed statement, that his opinion “has been dis- 
membered, condensed and distributed through 350 pages of majority 
report.’ 

Mr. Materz. Do you agree with that statement ? 

Mr. Oppennerm. I do not agree with all of it, as such. I think it 
conveys the idea of distortion to which I do not agree. 

He contended further that— 


This frustrates the main purpose of the dissent, which was to demonstrate that 
the net effect of most of the interpretation and changes recommended by the 
majority is to weaken rather than strengthen the antitrust laws. 


He further alleged that— 


the Cochairmen justify this unauthorized mutilizatiun of the dissent on the 
ground that other committee members were content to have their differences 
noted at particular points in the report. 


He further stated that— 


this handling of dissents on particular issues fairly records the position of those 
who are not in the main satisfied with the report. It does not fairly present the 
views of those who differ with its basic philosophy. 


Now, there I have the letter from Professor Kahn who differs with 
Professor Schwartz on that matter. 

I submit for consideration of this subcommittee the following rea- 
sons why Professor Schwartz’ objections run counter to the element 
of fair and nondiscriminatory treatment of all committee members. 
In the first place, it seemed unfair to the committee members who 
understood and followed the procedure of having their dissentin 
comments registered at the specific points where the issue was raise 
in the report. The original decision to distribute dissenting and con- 
curring statements throughout the report was based on sound legal 
writing practice and on the desire to make the report comprehensible 
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to persons who might read it. Legal practice requires that, in writing 
a brief, a lawyer bring together at one point all comments and views 
relevant to that point. 

May I say I certainly have the impression that whenever a con- 
gressional report or statement is made in presenting arguments and 
contentions, they certainly are grouped that way. 

The Cuarmman. In reports of committees of Congress we have dis- 
senting opinions set forth separately and distinctly from majority 
opinions. Any member who wants to dissent can dissent. I have 
often had reports emanate from this committee where we have six 
or seven dissenting opinions. 

Mr. Orrennerm. I did not deny that. What I meant was there 
was a tendency, of course, to collate arguments on a particular point, 
but I still say that the analogy of this committee to a congressional 
process, which is a legislative process, or to the Supreme Court of 
the United States, or to a committee of five, is not really, in my opinion, 
an accurate analogy, because I do not see that we can say that it makes 
no difference whether you have a committee of 60 or a committee of 
5, with respect to ground rules. And I do say that if any member 
contemplated a difficulty on that, he should have raised it, he should 
have joined issue. He may have even threatened to resign. And it 
could have been clarified just as that matter was on the signing of 
one’s own name to a dissent. 

I do not see why Professor Schwartz did not pointedly raise that 
issue, 1f be had in mind that he wanted to submit a 68-page legal- 
capped opinion which he sent, by the way to four other members of 
the committee. We did not quite think that was the way to submit a 


dissent, although I did not criticize him for that, I think that is a mat- 
ter of discretion. He sent it to Professors Walter Adams, Rostow, 
Stigler and Kahn. Two of them were abroad. When the Schwartz 
dissent was received, there were interlineations on various pages in his 
ee and he had to conform the other copies before be sent 


them out. I do not know why, but he even took the time to do that. 

Now, it seems to me at the very least he could have said, “Now, look, 
I have an extremely lengthy dissenting statement and I want it alto- 
gether. What are you going to do about it?” 

I think we should have been advised of that a long time before March 
14, the deadline, which put us in a difficult spot and also made it im- 
possible for the other members to have an opportunity to give time to 
study it and also to refute it. 

The CHarmman. Professor Oppenheim, I get the impression that 
you think that everything the committee has done is perfect. Even the 
sun has its spots and the diamond has its flaws. Don’t you admit any 
errors at all in this proceeding ? 

Mr. Orrennem. I do not believe I have covered so much ground yet, 
Mr. Chairman. When you come to other phases I will be glad to show 
you some of the frailties of human nature that crept into this report. 
I am willing to concede, for example, that no one would be so self- 
serving as not to admit that we might have done a better job in the way 
we captioned some of the things, or the way we maybe set up the dis- 
senting statement. I think you have a point there. We considered it. 
Our judgment may not have been too good. Maybe we should have had 
a summary of the report. 

The Cuarrman. That is a more humble approach to this proposition. 
I am glad to hear you say that. 
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Mr. Orrennem. We even considered a summary to the report. 

Our fear was when you take this closely written language, where 
every word may have been fought and bled for and try to paraphrase 
it in a summary, we would have been opening ourselves up to a world 
of trouble. 

At any rate, if I may go on—— 

Mr. Materz. How could Professor Schwartz have raised the issue 
with regard to the dissents sooner than he did, if be was aware—— 

Mr. Orrennerm. Because he attended the meetings and at the De- 
cember meeting I remember a long discussion among a large group of 
committee members about what was going to happen in the way in 
which the final report was going to be set up on various aspects that 
had been discussed before. One of the matters discussed in his pres- 
ence was the question of whether members should avail themselves 
liberally of the right to name themselves in the dissents and the length 
of the dissents, and whether it be a good thing if all members were 
reasonable and agreeable about getting together on a single concurring 
or dissenting statement that fairly and fully represented their tenor. 
All of that was discussed, Mr. Maletz, because in the process of 18 
months, you could imagine how closely this committee was thrown 
together—not only in the general meetings but in the work groups, 
and that got around. 

Had these statements been printed separately at the end of the re- 
port, the length of these statements would have been all out of propor- 
tion to the length of the report, and the reader—you, as Congressmen— 
would have been burdened with correlating eac put of each separate 
statement with the proper section of the report. I wager that it would 


have been impossible under such circumstances for anyone, including 


the cochairmen, to have known what represented the minority views 
on any one point. We felt that only by doing the job of correlation 
could we be sure that the report would communicate its message ac- 
curately. If this job was to be done for some dissents, it had to be 
done for all. 

Several members, after hearing of the requests made by Professors 
Rostow and Schwartz for the separate printing of their dissents, made 
it clear that they had conformed to the “ground rule” on this point 
with the understanding that all members would be treated equally. 
They also made it clear that they believed the procedure dbeided upon 
was in accord with the best tradition of the legal profession that argu- 
er on a given point be presented at the place where the point was 
raised. 

Mr. Matrrz. You could have done that and had the complete dissent 
published at the end of the majority report. 

Mr. Orrennetm. Again, you would have had a series of lengthy 
statements with the bunching together of all these specific points, and 
after all, our function was to get out a report to the public which we 
thought would give us the utmost in clear formulation, clarification and 
grouping. 

Mr. Matetz. How many members of the committee wanted to have 
their separate dissent published, or their dissent published separately ? 

Mr. Oprennerm. To my knowledge, only Professors Rostow and 
Schwartz raised this question. 

Mr. Matetz. You would not have had a terribly voluminous docu- 


ment if you had published the dissent of Professors Rostow and 
Schwartz separately would you? 
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Mr. Oprenuetm. We did not think Professor Rostow’s dissent was 
voluminous. We did not object on the ground of its length. We ob- 
jected to the fact that the portion functionally related to the foreign 
commerce ae was not in his view to be put there. 

Mr. Scorr. You had no way, did you, to know how many members 
wanted to file separate statements, either for or against? 

Mr. Orprennetm. Yes, sir. I have here the file in which that view 
was expressed by several members, and therefore I assume there may 
have been many more. 

Mr. Scorr. By reference to my own quick electronic computer, had 
the same privilege been extended to everyone which Professor 
Schwartz requested, to append a 38-page document, your addendum 
would have amounted to approximately 2,280 pages? 

Mr. OrrenHeEtm. I am very happy, sir, that you can calculate that, 
because my mind has always been rather allergic to mathematics. I 
think that is true. 

Now, may I also add another example. I think this is not a breach 
of any confidence. Professor Walter Adams, whom I also admire, 
despite the fact that I do not agree with some of his views, told me 
that he would be glad at any time to testify to the fairness with which 
his dissents were handled. I mention that because Professor Adams 
illustrates Congressman Scott’s point. From time to time, we talked 
to him over the telephone, because of the effort he was making in 
cooperation with us to condense his dissents, and he did it. 

ow, I feel, in fairness to Professor Adams, that after he did all 
that, and there was Professor Schwartz’s request for printing his 
lengthy statement, I would suppose that Professor Adams would say, 
“If I had known that, why I wouldn’t have gone through this process 
of cutting down my dissent, because I understood we were all going 
to do that, and cooperate with the cochairmen.” 

And I think he will be glad to testify to that. 

The Cuamman. Suppose you read the balance of your statement. 

Mr. OrrenuerM. Yes, sir. 

May I add that I have great respect for the sincerity of the con- 
victions of Professors Rostow and Schwartz. Nothing I have said 
is intended to deny their intellectual integrity or their right to state 
their beliefs. The cochairmen merely differed with them on the 
method of presenting their views in the report because we believed 
that they lost sight of the need for having binding rules if a com- 
mittee or 60 members was to operate. The procedure must differ 
from that followed in individual writings. 

Mr. Materz. This method of handling dissents was not established 
in a rule adopted by the committee, was it? 

Mr. Oprrennetm. Well, procedure. I would just as soon call it a 
procedure. 

Mr. Maerz. Was it a procedure? 

Mr. Oprennerm. I do not like to use the word “rule” because we 
did not cram anything down a member’s throat and we could always 
object to a procedure. 

rofessors Rostow and Schwartz and any other members of the 
committee are now entirely free to present their comments on the 
report in any way they wish. 

We felt, however, that the report itself was not the medium in which 
the divergent views of any member could be presented as though he 
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were writing without any limitation arising from his relation to 59 
other members, and the fact that he was a member of a committee. 

Professor Kahn, a committee member, sent me a copy of a letter 
addressed to Mr. Everette MacIntyre, staff director of the House 
Select Committee on Small Business, dated May 15, 1955. 

I notice my former student, Everette, is in the room today, and I 
want to say again he is a man of great intellectual integrity and hon- 
esty and one of the finest public servants we can have, with regard to 
sincerity of convictions, although I disagree with him on certain 
basic matters. 

The text of this letter speaks for itself in recording Professor 
Kahn’s satisfaction as to the handling of his dissents, stating that 
“T have no feeling that my dissenting views were in any way deleted, 
suppressed, or even inadequately presented.” 

The letter is addressed to Mr. MacIntyre from Italy, and it reads: 


Dear Mr. MAcIntTyrE: Your letter of April 22 to Professor Dirlam, of Con- 
necticut College, inquiring about my dissenting views on the final report of the 
Attorney General’s National Committee to Study the Antitrust Laws, was 
forwarded to me here in Rome, where I am presently—and will be until June 
20—on sabbatical leave from Cornell University, and I hasten to reply. 


This was written to Mr. MacIntyre as the staff director of the 
House Select Committee on Small Business. 


Although I think I clearly should be classed among the dissenters to the re- 
port, I think your committee should know I have no feeling that my dissenting 
views were in any way deleted, suppressed, or even inadequately presented. 

There are two possibilities of inadequate stress on minority views, which I 
cannot fairly appraise from my own limited perspective: (1) ‘There was as you 
know a conflict over whether lengthy minority opinions were to be dispersed 
throughout the body of the report at the relevant places, or presented as a unit. 


And this demonstrates that we had discussion on that, Mr. Maletz, 
and as you might imagine, I went through so many details that I can- 
not always immediately recall what happened. 


There were surely fair arguments on both sides of this issue, although I 
agreed on balance with the dissenters. It may fairly be argued, for example, 
that since the entire report was the product of continuous collaboration, in which 
all of us participated, and with all of us free to insert dissents along the way in 
whatever form we wished, it would in a sense have been unfair to permit indi- 
vidual members later to withdraw themselves from the entire process and 
append lengthy dissents at the end. 

(2) The Cochairmen evidently adopted the general policy of quoting dissenters 
verbatim and identifying the authors by name and number only when specifically 
requested to do so. So typically my own minority views appear anonymously, 
paraphrased, and identified as the view of “one member” or “some members.” 
This occurred whenever I left to the discretion of the committee staff the form 
of my dissent and the question of whether it should bear my name. Whether the 
result of this general policy was to underemphasize the weight and extent of dis- 
senting views, only a full canvass of dissenters would disclose. From my own 
point of view, however, I have no complaint. I feel on the contrary that the 
committee staff fully and fairly presented my dissenting views, both in the more 
frequent cases in which the views were paraphrased and the author not identi- 
fied, and in the other cases as well. Certainly whenever I specifically asked that 
my own words be used—as in the first paragraph of text on page 128, where I 
am identified only as “one member”—and my name identified—as on pages 185- 
186, on Robinson-Patman and page 393, my instructions were followed. 

I trust this information will be of use to you, 

Sincerely yours, 
ALFRED E. KAHN, 
Professor of Economics, Cornell University, Ithaca, N. Y. 
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The CuatrmaN. I respect his opinion but I fear he has no pride of 
authorship whatsoever when he says he is willing to have his dissents 
appear “anonymously and paraphrased.” 

Mr. OprenHeEIM. Well, sir, that was his own decision, but may I add 
in those instances, we submitted the rephrased statements. In other 
words, up to the time of the proposed final report, a member had every 
opportunity to decide for himself. He never lost the a to 
say that “As it arpa in the final report, I like it,” and I may add 
that I believe, as I say, that Professor Walter Adams, who was the 
other members who joined with Professor Schwartz in the general sub- 
stance of the Schwartz dissent, feels exactly as Fred Kahn does. 

At that point, Mr. Chairman, I have completed the statement on 
this matter of handling dissents, and in accordance with your desires 
1 will stop at this point and express appreciation for the courtesy of 
the way you received my testimony. 

The Cuamman. Will you come back later, then, if we continue this 
afternoon ¢ 

Mr. OrrenHeErM. I will be very glad to keep myself available. 

The CuarrMaNn. You realize the exigencies under which we operate 
because of these matters before the House ? 

Mr. OprenueEiM. Indeed I do. 

The CHairmMAN. Will you be on call, then? 

Mr. Orrennerm. I will be here. 

The Carman. We will continue until 1 o’clock and then we will 
adjourn, say, definitely until 2:30, unless something intervenes which 
will require our further attention on the floor, in which event we may 
have to go on, say, at 3 o’clock, or something like that. 

Mr. Orrenuetm. I shall be available at your call and stand by this 
afternoon. 

The Cuarrman. Let us then agree that when we adjourn we will re- 
assemble at 2: 30. 

I want to say that this was no attempt to put you to any grueling 
cross-examination. We are simply trying to get the facts, but you 
understand that we mean to be courteous. 

Mr. Orrennetm. Mr. Chairman, I want to say that I did not at any 
moment feel that you were rough. In fact, I felt that I was treated 
with the utmost courtesy and understanding, and I welcome the di- 
vergent views that might be expressed through you or any other mem- 
ber of the committee, because it is only in that way that we learn to 
reappraise. I hope that I do not have a closed mind on anything— 
us I think I do not—and as we go through this process, we may not, 
as you say, always have pride in the authorship of the past. We 
may want to modify our views, even, after keeping our minds open 
to the persuasion of the alternative thinking. 

(The statement of Mr. Oppenheim follows :) 


STATEMENT OF S. CHESTERFIELD OPPENHEIM, COCHAIRMAN, ATTORNEY GENERAL’S 
NATIONAL COMMITTEE To STuDY THE ANTITRUST LAWS 


My educational preparation was at Columbia University, from which I received 
A. B. and A. M. degrees. While teaching economics at the University of Michigan 
I received the J. D. and S. J. D. degrees at the University of Michigan Law School. 
I taught at the George Washington University Law School in Washington from 
1927 to 1952 and was then appointed professor of law at the University of 
Michigan, where I am now teaching. I am a member of the bars of Michigan and 
the District of Columbia and a member of the New York State Bar Association. 
In 1934 I was a special legal consultant to the National Recovery Administration. 
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From 1938 to 1940 I served as Chairman of the Advisory Council of the Marketing 
Laws Survey, a Federal Government research project for the compilation, review, 
and analysis of all State laws in the field of trade regulation. From time to 
time I act as legal consultant to lawyers in private practice or to business con- 
cerns. My writings in the field of trade regulation include several casebooks 
and various articles. 

I value this privilege of appearing in response to your invitation. I hope I can 
be helpful in answering any questions you may have in mind regarding the work 
and report of the Attorney General’s National Committee To Study the Antitrust 
Laws, of which I was Cochairman with Judge Barnes. As former Cochairman 
I should make it clear that while my comments on the Committee’s composition, 
work, and procedures will be addressed to the functions and experience of the 
Cochairmen’s office, I do not claim to be the single interpreter for the whole 
Committee of the words of the report. To the extent that I paraphrase those 
words or attempt to explain their tenor, I respectfully ask that you consider such 
comments as representing my personal observations. I invite your attention to 
the caveat in italics at the top of page 5 of the report: 

“Any important differences in analysis or policy are reflected in dissent. Apart 
from such registered divergence, the Committee is in substantial agreement on 
the report’s basic analysis and conclusions. In any document treating so com- 
prehensively a subject so complex, however, no one member can be held respon- 
sible for each phrasing of each case or shade of reasoning.” 

You will observe that this paragraph emphasizes that no one person—Cochair- 
man or a member—would wish to be so presumptuous as to give you the impres- 
sion that he knows the one and only interpretation that can be attached to the 
report’s formulations. 

Counsel for the subcommittee has asked me to explain the process of selection 
of the Committee membership. 

After the Cochairmen were appointed in early July 1953 their first task was 
to determine the criteria for selection of the Committee members. The Com- 
mittee members were to be recommended to the Attorney General, who, of course, 
made the final decision as to the membership of the Committee he was to appoint. 

The following considerations guided the selection of the Committee 
membership: 

1. In the words of the Attorney General, members of the Committee were to be 
persons who “wili be guided by the broadest viewpoint of what is best for the 
American economy rather than what benefits may accrue to any particular 
industry, any specific business, or any individual’s reputation.” 

2. The primary qualification for membership was specific knowledge and 
experience in the antitrust field. 

3. The Committee was to be representative of interacting viewpoints on con- 
troversial antitrust policy issues. The Committee had to be sufficiently large so 
as to include persons with either overall expertness in the antitrust field or com- 
petence in specific areas of antitrust problems. At the same time the Committee 
could not be so large as to be too ponderous for orderly and efficient Committee 
procedures. 

The task of recommending the members of the committee was not an easy 
one. It involved continuous work by the Cochairmen during July and most of 
August 1953. A systematic survey was made of qualified persons among members 
of the bar, professors of law and economists. Numerous suggestions were re- 
ceived by the Attorney General and the Cochairmen from various sources. 
It was realized that there would be difficulty in selection from the very large 
number of persons qualified in the antitrust field due to the rapid increase in the 
number of antitrust specialists. The Cochairmen also realized that were it not 
for the necessity of limiting the Committee to feasible size many more persons 
could have been named. In some instances choices had to be made among equally 
qualifid persons. It should therefore be carefully noted that the failure to name 
any one person in no way meant that he was not as well qualified as some 
actually appointed to the Committee. 

After considering all possible criteria for selection of Committee members, it 
soon became evident to the Cochairmen that it would not be practicable to at- 
tempt to make the Committee representative in the following respects : 

(a) By selection of persons representing particular organizations. We found 
that any effort to give functional representation to national, regional, or local 
organizations or associations on manufacturing, wholesale, and retail levels of 
our economic society could not be accomplished fairly and reasonably becuuse 
of the extremely large number of such organizations. We therefore decided 
that all groups and organizations should be invited to submit for evaluation of 
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the Committee written statements of their views. This invitation was publicly 
extended. In this way we hoped to give consideration to any viewpoint from any 
organization. As a matter of fact, some organizations submitted statements and 
these were circulated among the Committee members. Frankly, we were dis- 
appointed that more organizations did not avail themselves of this opportunity. 
Fortunately, many national groups on the manufacturing, wholesale, and retail 
levels had previously made public statetments of their views in congressional 
hearings and in their material of general circulation. These were used by the 
work groups of the Committee. 

(b) It did not prove to be practicable or desirable to have representation 
of business firms—large, medium sized, and small—through their executive per- 
sonnel as such. Apart from the fact that this would obviously have been im- 
possible because of the tremendous number of such business concerns, the deci- 
sive reason was that we wanted to concentrate on the specialists in the antitrust 
field. 

(c) We did not feel that selection on the basis of talents and experience 
in the antitrust field could be properly made on the criterion of geographic dis- 
tribution. However, the Committee membership reveals that there is no undue 
concentration of Committee personnel from any particular area. The membership 
was from all parts of the United States to the extent that qualified persons were 
located in divergent areas. It should be especially noticed that while antitrust 
specialists are likely to be found imlarge numbers in metropolitan areas, the fact 
is that only a reasonably proportionate number was selected from such cities 
as New York, Washington, and Chicago. 

(d) We rejected the idea that the Federal judiciary should be represented 
on the Committee for the obvious reason that judges could not be properly 
asked to serve on a committee studying antitrust issues on which they might be 
called upon as judges to pass. 

(e) We considered the question of having representation from both Houses 
of Congress. We decided that since Congress had its own committees con- 
stantly working in this field, the best course would be to have the Attorney 
General's Committee act as a study group with a view to making its report 
available to the Congress and its committees. We realized that the committees 
of Congress would be in a position to hold hearings, as they are now doing, and in 
that way provide a national forum for presentation of all viewpoints from per- 
sons or organizations with respect to the report’s conclusions and recom- 
mendations. 

It should not be overlooked that in addition to giving all private persons, 
groups, and organizations the privilege of circulating their views among the 
Committee members, we also established liaison with the agencies of the Federal 
Government directly and substantially concerned with antitrust problems. Dur- 
ing the course of the Committee’s studies, liaison was maintained with the 
following agencies through selection of representatives by the heads of those 
agencies: Department of Justice, Antitrust Division; the Federal Trade Com- 
mission; Department of Commerce; the State Department; the Foreign Opera- 
tions Administration; the Department of Defense; the Department of Labor; 
the Department of Agriculture ; and the primary agencies in the regulated indus- 
tries field. In this way Government personnel were made available to the 
Committee and its work groups upon request of the Cochairman for such assist- 
ance, subject of course, to the approval of the head of the department or agency 
concerned. These career persons reviewed every draft of those portions of the 
Committee report within their special sphere and gave their views to the head 
of their agency. Therefore, in effect, their skills were represented on the Com- 
mittee. Fourteen conferees of the Committee were selected. These persons had 
special competence in particular areas of the Committee’s studies. They were 
consulted as and when the Cochairmen determined and either aided the work 
group or the Cochairman directly. 

As previously stated, this selection process occupied July and most of August. 
During that period the Cochairmen had frequent conferences with leading experts 
in the antitrust field to ascertain (1) their views as to the composition of the 
Committee and the criteria of selection, and (2) their ideas concerning the pro- 
cedures, methods, and areas of study. In this way the Cochairmen assured 
themselves that they had given serious consideration to all aspects of these 

matters. Whenever suggestions or recommendations were made from outside 
sources, the Cochairmen would discuss them, and, in some instances, they con- 
ferred with the Attorney General to obtain his reaction. The Cochairmen 
specifically requested recommendations for membership, areas of study, and 
procedures from the section chiefs in the Antitrust Division and from several 
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persons in the Federal Trade Commission organization. We received numerous 
suggestions from these sources as well as suggestions from other departments 
of the Government. 

I sincerely believe that the makeup of the Committee, the liaison with the 
Government agencies, the conferees, and the open channels of submission of 
views from all responsible sources, coupled with the procedures that were fol- 
lowed during the Committee’s studies, work group meetings, and general Com- 
mittee meetings, gave adequate assurance of representation of all important 
viewpoints on a nonpartisan basis. 

I realize that there have been criticisms of the makeup of the Committee. I 
do not wish or intend to engage in a debate on this phase but I should like to 
point out more specifically why the Cochairmen were convinced that they recom- 
mended to the Attorney General a committee as representative as could be 
reasonably expected when one considers the breadth, complexity, and contro- 
versial nature of the subject matter of the Committee’s studies. 

I shall be glad to tell you why any member of the Committee was Selected, but 
I respectfully decline to explain why any person was not selected. The reason 
for this I have already given. We could have selected a committee twice or 
three times the size we had and still would not have exhausted the list of qualified 
persons. Hence, we had to make choices. By appointing some persons, we did 
not indicate that others were not of equal stature. 

I am aware of criticisms from certain sourees about the number of practicing 
lawyers on the Committee who are associated with large law firms. From this 
it is alleged that these lawyers naturally would tend to be unduly sympathetic 
to the views of large corporate clients, some of whom have been defendants in 
antitrust cases or defendants in pending cases. I join with Judge Barnes 
in the comments he made on this matter before this subcommittee on May 12 and 
13, 1955. Both of us appreciate the attitude of Chairman Celler and the members 
of this subcommittee in not giving aid and comfort to those who would either 
directly or by innuendo impute bias and special pleading to Committee members 
who happen to be counsel for clients involved in past or present antitrust cases. 

With the confidence that this subcommittee has no desire or intention to 
attack the integrity of the Committee members, I merely point out that in every 
instance where a practicing lawyer was associated with a large law firm, his 
appointment to the Committee was dictated solely by the criterion that he was 
nationally known by his experience in practice and in bar association activities, 
in his writings, or in both respects, as a person having expert knowledge of 
antitrust policy and problems, The Cochairmen and the Attorney General made 
no effort to ascertain what clients the law firms of Committee members repre- 
sented, nor were we interested in their political affiliations, if any. We simply 
focused on the merits of their knowledge and experience and asked them to serve 
in their person capacity as lawyers considering what is best for the economy of 
the United States. 

Let me also point out that actually the practitioner membership represented 
divergent experience backgrounds and viewpoints. For example, among the prac- 
titioners are the following Committee members who had served in the Antitrust 
Division or in the Federal Trade Commission: Cyrus Anderson, Cyrus Austin, 
Wendell Berge, Hammond BE. Chaffetz, A. Stewart Kerr, Kenneth Kimble, and 
Breck P. McAllister. 

Let me give you another angle. As you know, antitrust activity is not even 
throughout the country. Hence, in the South, Rocky Mountain, and Pacific North- 
west, we had difficulty in getting a list of lawyers who had antitrust experience. 
The following Committee members in the cities named below were selected on 
the basis of recommendations originally received from one or more Antitrust 
Division section chiefs: Douglas Arant of Birmingham, Ala.; Mason A. Lewis 
of Denver, Colo.; Richard B. McDermott of Tulsa, Okla.; David W. Robinson 
of Columbia, 8S. C.; Morrison Shafroth of Denver, Colo.; Robert W. Graham of 
Seattle, Wash. The same is also true of the following committee members from 
the Midwest: A. Stewart Kerr, Benjamin H. Long, Hammond BE. Chaffetz, Fred 
E. Fuller, Edward R. Johnston, Jack I. Levy, William Simon, John Paul Stevens, 
and Curtis C. Williams. 

It may be of further interest to know that in order not to have too many 
practicing lawyers from New York City and Washington, D. C., we had to cut 
in half the number originally selected from those two cities. In almost every 


instance, members from these cities were also recommended by Antitrust Divi- 
sion personnel. 
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A most interesting example of the selection process is the economist group. 
We spent days discussing with certain economists their version of how to get 
a fair balance of economist viewpoints. I talked to economists in the Antitrust 
Division and Federal Trade Commission. We received a long list of qualified 
economists from Mr. George Comer, Chief of the Economic Section of the Anti- 
trust Division. This list included all but two of the economists later named 
to the Committee. I spent a day with Prof. Alfred E. Kahn of Cornell in talking 
over the question of economist representation, and I discussed the problem with 
A. D. H. Kaplan of Brookings Institution. I think it would be difficult to sub- 
stitute a group of economists who reflect as good a balance of viewpoints and 
reputation for competence. At any rate, the Cochairmen have received many 
expressions of approval concerning the fairness in the selection of the economist 
members. I may also add that Prof. George W. Stocking of Vanderbilt Uni- 
versity was invited to become a Committee member, but he regretfully declined 
because of prior research commitments, 

I might also illustrate the awareness of the Cochairmen that some of the Com- 
mittee members should be conversant with problems of small business. We were 
informed by sources in Government and private organizations that the following 
persons were in that category: Prof. Walter Adams, who has served on the staff 
of both the House and Senate Small Business Committees; Cyrus Austin, for- 
merly an attorney on the Federal Trade Commission staff who represented the 
National Congress of Petroleum Retailers in the Standard Oil (Indiana) case; 
Wendell Berge, formerly Assistant Attorney General of the United States in 
charge of the Antitrust Division; Raymond R. Dickey, who had also served as 
counsel for the Senate Small Business Committee; Prof. Alfred BE. Kahn; George 
P. Lamb, counsel for trade associations composed of many small business units; 
Richard B. McDermott; David W. Robinson; Prof. Louis B. Schwartz; Prof. 
Eugene V. Rortow ; Prof. George Stigler ; John Paul Stevens, once associate coun- 
sel for this Committee; and, of course, the Administrator for Small Business, 
Wendell Barnes. Finally, I should note especially that Kenneth Kimball was rec- 
ommended by the following associations of small businesses: National Associa- 
tion of Independent Tire Dealers; National Association of Retail Druggists; 
National Farmers Union; National Candy Wholesalers Association; National 
Food Brokers Association; International Association of Machinists; Association 
of Retail Bakers of America; United States Wholesale Grocers Association ; 
and National Association of Retail Grocers. 

You will note that John W. Davis served on the Committee. I need hardly 
say that this universally respected leader of the American bar and former presi- 
dential candidate gave the Committee the benefit of his statesmanlike thinking. 
Bernard Baruch and former Justice Owen J. Roberts were invited to serve but 
they had too many other public service commitments at the time. [I also call 
attention to the significance of having on the Committee four Government offi- 
cials of high rank: Secretary of Commerce Weeks, Assistant Attorney General 
Stanley N. Barnes, Chairman Edward F. Howrey of the Federal Trade Commis- 
sion, and the Administrator for the Small Business Administration. Through 
them the Committee had assurance that the viewpoint of Government in the 
administration and enforcement of the antitrust laws was constantly under 
consideration. 

I shall not attempt to state the details of the Committee procedures. This is 
set forth at the beginning of the report and Judge Barnes described the process 
to this Committee in his testimony on May 12. I merely record here my con- 
currence in his statement and add these comments. 

Some persons wonder why we kept confidential the personnel of the work 
groups. From the very beginning the Cochairmen and virtually all Committee 
members felt it would be detrimental to the integrity of the Committee’s work 
to reveal the members who served On a particular work group. Why? Be- 
cause the work groups were not subcommittees or task forces like those of the 
Hoover Commission. They were merely agents pro tem of the Cochairmen to 
formulate tentative target drafts for consideration of the whole Committee. We 
felt that the Committee wanted to emphasize general concepts and doctrines 
rather than personal views. It should also be remembered that the work-group 
drafts were circulated to the Committee members. Any one of them was free 
to support or to criticize the work-group draft by directing his arguments to the 
whole Committee at its general meetings. At all times the Cochairmen empha- 
sized that the report must reflect the thinking of the whole Committee and not 
any group of Committee members. Consequently, a necessary safeguard was 
the assurance that no work-group member would have imputed to him personally 
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any views he did not finally agree to support when the proposed final report of 
the Committee was submitted to him. At that time, he was free to dissent and 
be named. 

Statements have been made before this subcommittee and in the press which 
creates the impression that the Cochairmen formulated procedures from which 
there was no appeal by Committee members. This is not the fact. On August 
19, 1953, when the Attorney General issued invitations to the prospective Com- 
mittee members, he enclosed a statement prepared by the Cochairmen regarding 
the organization and procedures contemplated for the Committee. This was 
done so that, in the words of the Attorney General, the invitee “may understand 
[the Committee’s] responsibilities and purposes before you accept.” The At- 
torney General and the Cochairmen certainly had reason to believe that on ac- 
ceptance the Committee member had no objections to the procedures outlined in 
the statement unless he specifically registered his divergent ideas. As a matter 
of fact, only one invitee specifically raised a question, which, after acceptance, 
he formally presented to the Cochairmen. This concerned the right of a mem- 
ber to have his dissent identified under his name. The Cochairmen ruled that 
any member who insisted upon this right could have his dissent identified. This 
decision was reached even though most Committee members expressed a belief 
that all dissents should be filed without specific identification. 

Any other ground rule of the Committee could have been questioned by a 
member. It is obvious that, when one considers the independent mindedness of 
the outstanding men on the Committee, the Cochairmen certainly would not 
think of arbitrarily insisting on a rule of procedure contrary to will of the ma- 
jority of the Committee. 

Dissents were handled in accordance with ground rules of procedures com- 
municated to the members at Committee meetings and in oral discussions with 
individual members. These procedures included the following: 

(1) As previously stated—I state that earlier in the paper—a member de- 


cided for himself whether or not to instruct the Cochairmen to identify his 


dissent by name. 


(2) If several members dissented on the same point, the Cochairmen, after 
consultation with the members, would formulate or ask the members to formulate 
a common statement expressing the tenor of the dissent. Before the report 
was finally published, each member of the dissenting group had an opportunity 
to read the statement, and approve it or ask that his dissent be separately noted. 

(3) Each dissent was to be printed in the final report in conjunction with the 
point or topic to which it related, and in the chapter of the report in which the 
subject matter of the dissent was treated. 

(4) It was understood that, if a dissentive statement was too long, the cochair- 
men would request the member in question to condense his ideas, or that the 
cochairmen might do so and thereafter submit their condensation to the dissent- 
ig member, who had the right to accept or reject it. 

These ground rules also applied to concurring statements and additions to the 
majority views which might be made by individual members. 

While it was never the intention of the cochairmen to comment on the attitudes 
or actions of individual members of the committee, the public discussion of the 
dissents entered by two members compels me to make the following statement for 
the record. First, may I say that only two members, namely, Professors Rostow 
and Schwartz, objected to the method in which their dissents were handled. 

Professor Rostow insisted that the cochairmen print his statement of partial 
dissent as a whole. On examination, we found that two portions of his views 
related to matters treated in the chapter on Foreign Commerce and in that on 
Administration and Enforcement. We, therefore, requested Professor Rostow to 
permit us to print those portions in the respective chapters. With this he declined 
to agree. 

In the end, every word of his dissent was actually printed, except for a reference 
to a particular paragraph in a work-group report which Professor Rostow wanted 
attributed to the work group. The cochairmen declined to identify the origin of 
this paragraph because they had promised the committee that work-group drafts 
were to be held in confidence. The real difference of opinion therefore turned on 
whether we should print Professor Rostow’s comments on the UN Ad Hoc Com- 
mittee in the chapter on Foreign Commerce and his comments on Administration 
and Enforcement in that chapter or retain them in his statement of partial dissent. 
The cochairmen decided that in fairness te other committee members, who under- 
stood that their comments on particular subject matter would be printed in the 
corresponding chapters, we could not discriminate in favor of Professor Rostow. 
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The same was true of the dissenting statement of Professor Schwartz. In his 
case, the issue was presented in sharper form because his statement, unlike 
Professor Rostow’s, covered subject matter related to many more chapters of the 
report. It should be made clear that we did not, at any time, refuse to print 
separately at the end of the report comments covering the report as a whole. At 
pages 388-390, we printed general comments of Professor Rostow. At pages 
390-392, we printed the general comments of Professor Schwartz. We then 
distributed Professor Schwartz’s comments on particular comments among 
the chapters of the report to which they related. This was not assented to by 
Professor Schwartz, who alleged in his separately printed statement that his 
opinion “has been dismembered, condensed, and distributed through 350 pages 
of the majority report.” See “fis paper chg.” He contended further that “this 
frustrates the main purpose of the dissent, which was to demonstrate that the 
net effect of most of the interpretation and changes recommended by the majority 
is to weaken rather than strengthen the antitrust laws.” He further alleged that 
“the cochairmen justify this unauthorized mutilization of the dissent on the 
ground that other committee members were content to have their differences 
noted at particular point in the report.” He further stated that “this handling 
of dissents on particular issues fairly records the position of those who are not 
in the main satisfied with the report. It does not fairly present the views of 
those who differ with its basic philosophy.” 

I submit for consideration of this subcommittee the following reasons why 
Professor Schwartz’s objections run counter to the element of fair and non- 
discriminatory treatment of all Committee members. In the first place, it 
seemed unfair to the Committee members who understood and followed the 
procedure of having their dissenting comments registered at the specific points 
where the issue was raised in the report. The original decision to distribute 
dissenting and concurring statements throughout the report was based on sound 
legal writing practice and on the desire to make the report comprehensible to 
persons who might read it. Legal practice requires that, in writing a brief, a 
lawyer bring together at one point all comments and views relevant to that 
point. The Cochairmen received various statements of dissenting and concur- 
ring views of particular members. Had these been printed separately at the 
end of the report, the length of these statements would have been all out of 
proportion to the length of the report, and the reader—you, as Congressmen— 
would have been burdened with correlating each part of each separate statement 
with the proper section of the report. I wager that it would have been impossi- 
ble, under such circumstances, for anyone, including the Cochairmen, to have 
known what represented minority of views on any one point. We felt that only 
by doing this job of correlation could we be sure that the report would communi- 
eate its message accurately. If this job was to be done for some dissents, it 
had to be done for all. Several members, after hearing of the requests made 
by Professors Rostow and Schwartz for the separate printing of their dissents, 
made it clear that they had conformed to the “ground rule” on this point with 
the understanding that all members would be treated equally. They also made 
it clear that they believed the procedure decided upon was in accord with the 
best tradition of the legal profession that arguments on a given point be presented 
at the place where the point was raised. 

May I add that 1 have great respect for the sincerity of the convictions of 
Professors Rostow and Schwartz. Nothing I have said is intended to deny 
their intellectual integrity or their right to state their beliefs. The cochairmen 
merely differed with them on the method of presenting their views in the report 
because we believed that they lost sight of the need for having binding rules if 
a committee of 60 members was to operate. The procedure must differ from 
that followed in individual writings. Professors Rostow and Schwartz and 
any other members of the committee are now entirely free to present their 
comments on the report in any way they wish. We felt, however, that the 
report itself was not the medium in which the divergent views of any member 
could be presented as though he were writing without any limitation arising 
from his relation to 59 other members, and the fact that he was a member of a 
ccmmittee. 

Professor Kahn, a committee member, sent me a copy of a letter addressed 
to Mr. Everette MacIntyre, staff director of the House Select Committee on 
Small Business, dated May 15, 1955. The text of this letter speaks for itself 
in recording Professor Kahn’s satisfaction as to the handling of his dissents, 
stating that “I have no feeling that my dissenting views were in any way 
deleted, suppressed, or even inadequately presented.” 
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V1 pI TRasone 60, Rome, ITary, May 15, 1958. 
Mr. EVERETTE MACINTYRE, 


Staff Director, House Select Committee on Small Business, 
Washington, D. C. 


Dear Mr. MacIntyre: Your letter of April 22 to Professor Dirlam, of Con- 
necticut College, inquiring about my dissenting views on the final report of the 
Attorney General’s National Committee To Study the Antitrust Laws, was for- 
warded to me here in Rome, where I am presently (and will be until June 20) 
on sabbatical leave from Cornell University, and I hasten to reply. 

Although I think I clearly should be classed among the dissenters to the report, 
I think your committee should know I have no feeling that my dissenting views 
were in any way deleted, suppressed, or even inadequately presented. 

There are two possibilities of inadequate stress on minority views, which I 
cannot fairly appraise from my own limited perspective: (1) There was, as 
you know, a conflict over whether lengthy minority opinions were to be dispersed 
throughout the body of the report at the relevant places, or presented as a unit. 
There were surely fair arguments on both sides of this issue, although I agreed 
on balance with the dissenters. It may fairly be argued, for example, that 
since the entire report was the product of continuous collaboration, in which 
all of us participated, and with all of us free to insert dissents along the way 
in whatever form we wished, it would in a sense have been unfair to permit 
individual members later to withdraw themselves from the entire process and 
append lengthy dissents at the end. 

(2) The cochairmen evidently adopted the general policy of quoting dissenters 
verbatim and identifying the authors by name and number only when specifieally 
requested to do so. So typically my own minority views appear anonymously, 
paraphrased, and identified as the view of “one member” or “some members,” 
This occurred whenever I left to the discretion of the committee staff the form 
of my dissent and the question of whether it should bear my name. Whether 
the result of this general policy was to underemphasize the weight and extent 
of dissenting views, only a full canvass of dissenters would disclose. From my 
own point of view, however, I have no complaint. I feel on the contrary that the 
committee staff fully and fairly presented my dissenting views, both in the 
more frequent cases in which the views were paraphrased and the author not 
identified, and in the other cases as well. Certainly whenever I specifically asked 
that my own words be used (as in the first paragraph of text on p. 128, where 
I am identified only as “one member”) and my name identified (as on pp. 185-186, 
on Robinson-Patman, and p. 398) my instructions were followed. 

I trust this information will be of use to you. 

Sincerely yours, 


ALFRED EF, Kann, 
Professor of Economics, 
Cornell University, Ithaca, N. Y. 


Having responded to this subcommittee’s request for a description of the 
process of selection of committee membership, the work-group procedures, and 
the handling of dissents, I now turn to my personal observations regarding some 
of the general features of the report. 

I realize there has been great concern that any widespread application of the 
rule of reason in antitrust cases will tend to weaken antitrust enforcement. On 
the other hand, it is claimed that so-called per se illegality rules will tend to 
strengthen antitrust enforcement. The rule of reason is said to be anti-antitrust 
and per se rules pro-antitrust. In my opinion, this is a misconception, and one 
due largely to a misunderstanding of the use of words—semantics, if you please. 
I believe there is no conflict between the rule of reason and unreasonable per se 
violations. The committee report makes this clear. Let me tell you my version 
of this. 

First, the committee recognizes that there are certain forms of conduct which 
by nature and effect are inherently so anticompetitive that the mere proof of the 
conduct itself condemns the practice as unreasonable per se. The typical case is 
an agreement among competitors to fix market price, control market production, 
allocate market customers, or divide markets. It does no harm to antitrust 
enforcement to say that while these practices are included within the rule of 
reason, they nevertheless are to be branded as in themselves an unreasonable 
lessening of competition and hence illegal. So these unreasonable per se viola- 
tions are obviously not disturbed by the report. All sides agree on that. 
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Now, at the same time, we know that other types of conduct simply cannot be 
self-identified as amounting to an unreasonable lessening of competition. So 
the question is: How do we identify the effects of conduct which is not by its 
very nature or effect an unreasonable impairment of competition? The report 
goes back to the Standard Oil case of 1911 and approves the idea that there must 
be market inquiry in cases where the actual or probable effects on competition 
cannot be determined merely by knowing the fact of the conduct or transaction. 
Take mergers, for instance, or alleged violations of section 2 of the Sherman 
Act. No one can say that in all cases the mere fact of the merger itself identifies 
a violation. Likewise, it is not seriously contended that in all cases a Sherman 
section 2 monopolization can be determined by proof of only one fact. Therefore, 
all the report says is that apart from unreasonable per se types of conduct— 
price fixing and the like—there is need for market inquiry or economic evidence 
to test the legality of conduct which does not always produce a fixed set of mar- 
ket effects. 

I submit that this is the proper way to construe the meaning of the report's 
approval of the rule of reason. Can we not end the semantic dispute on this 
aspect by remembering that there are two ends to the antitrust stick. This yard- 
stick is a rule of reason one. On one end is the unreasonable per se. On the other 
end is the market inquiry which need go only so far as the situation requires, 
and need not always be full-scale. 

For myself, I further state that the report does not condone antitrust viola- 
tions by allowing proof of justifications or mitigating circumstances for the un- 
reasonable per se violations. For example, it does not say that a market price- 
fixing agreement is justified if the prices fixed are reasonable or that a monopoli- 
zation under section 2 of the Sherman Act is lawful if it is a good or beneficial 
monopolization rather than a bad one. My article in the Michigan Law Review, 
by the way, has been misconstrued on that point. Perhaps I did not use the 
plainest words to express my meaning, but I am glad to say here that 1 never 
intended to support any cartel arrangement under the rule of reason and my 
article expressly disclaimed that. 

There has also been misunderstanding about the effect of the rule of reason 
from the standpoint of the burden it places upon either Government or private 
parties in proof of antitrust violations or defenses and remedies. My view 
is that small business will not be handicapped by the report’s approval of the 
rule of reason. In the first place, the big antitrust case is typically one which 
involves big companies which have the resources to meet issues on a rule-of- 
reason basis. But more important than that, the report itself pleads for im- 
proved judicial control over the admission of evidence—especially documentary 
evidence—and judicial control over the pretrial and trial to avoid or at the 
least to cut down on the big record and protracted trials of civil antitrust 
cases. The committee’s recommendations in the chapter on the Report on 
Administration and Enforcement are designed to simplify problems of proof. 
Parenthetically, these recommendations are substantially in line with those 
made by the Judicial Conference of the United States on the same types of 
problems. So the committee has really followed through on what the Federal 
judges of this country thought were essential steps to control what may be 
otherwise an overwhelming judicial burden and also an undue burden on Gov- 
ernmert and private parties plaintffs or defendants. 

Having explained one overall aspect of the report, I now turn to some other 
general features of the report which in my opinion severally and collectively 
tend to strengthen antitrust policy and enforcement. 

First, no matter what views one may entertain, antitrust policy and enforce- 
ment are always apt to be more effective if the substantive doctrines based on 
judicial interpretations of the antitrust laws are clarified by analysis and 
synthesis. The report does just that. It restates in great measure the existing 
law and produces a coherent and clear-cut structure of guiding principles for 
good faith compliance by business. Of course, there are inconsistencies, am- 
biguities, and semantic difficulties in this complex field of the law. These have 
been barriers to a proper understanding of the substance and procedure of 
antitrust. The committee at times calls for reinterpretations to resolve a parent 
or actual conflicts in the laws. The report thus analyzes and fits together into 
a pattern of conclusions and recommendations improved guides for a rational 
antitrust policy framework in harmony with the dominant Sherman Act goal of 
promoting competition in open markets. In this way, the report can help groups, 
such as this committee, when there is need to study what the law is and what 
it should be, in order to correct shortcomings and improve compliance by 
businessmen. 
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Next, it should be noted that contrary to the fears expressed when the com- 
mittee was announced, the report does not make any recommendation for amend- 
ment of the basic principles of the Sherman Act. Every chapter of the report 
refutes the charge that the committee was bent upon overhauling or emasculat- 
ing the antitrust laws. Indeed, I invite attention to the fact that there are only 
12 recommendations for legislative changes. As against these, there are 73 
recommendations addressed to the courts and antitrust enforcement agencies. 
The latter are guides to interpretations of the antitrust statutes, either by way 
of approving existing interpretations or recommending reoriented interpreta- 
tions. Thus, the committee paved the way for what it regarded as improved 
and strengthened antitrust enforcement with a minimum of legislative revision. 

Throughout its deliberations the committee was guided by the belief that 
legislative revision should not be proposed whenever prevailing precedents of 
interpretation and administrative policy permitted effectuation of the com- 
mittee’s proposals for resolving inconsistencies and defects short of legislative 
action. 

The complexity of the subject matter and the length of the report should not 
obscure the singular extent to which its conclusions and recommendations com- 
manded virtual unanimity within the committee on fundamentals. In my 
opinion, most of the dissents represent differences in emphasis and even these 
dissents reflected differences among the dissenters as to the points on which 
they chose to dissent, so that the dissents were not uniformly on the same 
points. With few exceptions, they are directed at specific points separable 
from the basic conceptions characterizing the report as a whole. Only two 
members concurred in the substance of the general dissent of Professor 
Schwartz; namely Profs. Walter Adams and Alfred Kahn. Professors Rostow, 
Clark, and Stigler concurred to a more limited extent as specifically stated in 
the report at page 393. 

An examination of each chapter of the report will disclose that in most in- 
stances committee members with previously known divergent views as expressed 
in their writings or other sources came to agreement on basic concepts. This 
at times demonstrated that misunderstanding may arise from semantic diffi- 
culties. The committee provided a forum for composing language differences 
where there was no genuine difference in the position taken. 

Criticism has been expressed that the report as a whole in the collective 
conclusions and recommendations tends to weaken rather than strengthen anti- 
trust enforcement. With that I firmly disagree. I believe the real difference of 
opinion is that the critics feel the committee did not go far enough in making 
more aflirmative recommendations for stronger enforcement. This is a matter 
of degree on which we cannot expect unanimity. My thought is that those who 
desired additional recommendations of a more vigorous nature have in mind a 
broader reach of antitrust than the committee majority felt was in keeping 
with the congressional objectives approved by the committee. This is a dif- 
ference in ideology and philosophy of antitrust. In my opinion, the committee 
majority believes in strong enforcement but at the same time, equitable enforce- 
ment against all sizes and types of business—large, medium-sized, and small. 
Hence, those who differ on what kind of a strong and effective antitrust policy 
is consonant with the historic goals of the Sherman Act really differ on the reach 
of antitrust into areas which others may regard as beyond the proper scope of 
antitrust goals. 

Mr. Chairman, I respectfully request that there be inserted in the record my 
summary of the highlights of the report as it appeared in volume 1, No. 1 of the 
Antitrust Bulletin by Federal Legal Publications in April 1955. Also, since no 
member of the committee had an opportunity to reply to Professor Schwartz’s 
dissent due to the fact that it was submitted on the deadline date fixed by the 
cochairman, I further request that Professor Adelman’s reply to the Schwartz 


dissent, also published in the law issue of the Antitrust Bulletin, be inserted in 
the record. 


(Highlights of the final report of the Attorney General’s National 
Committee to Study the Antitrust Laws, by S. Chesterfield Oppenheim 
and General Comment on the Schwartz dissent, by Morris A. Adelman 
appears on p. 2653.) 


he CuatrmMan. Professor Rostow. 
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STATEMENT OF EUGENE V. ROSTOW, MEMBER OF THE ATTORNEY 
GENERAL’S COMMITTEE TO STUDY THE ANTITRUST LAWS 


The Cuarmman. We are very sorry we have to delay you this way, 
but I am sure you understand. 

You have a statement that covers some 53 pages. Now, how do you 
want to handle the situation? Do you want to speak orally without 
reading or do you want to read it? 

Mr. w. I thought, sir, in view of the problem of time faced by 
the committee and the length of this statement, if it met with your 
approval I would file it with the reporter—I have a copy for him—for 
inclusion in the record, and then I might discuss certain high spots of 
it that might be of particular interest to you. 

The Cuarrman. That will be very well if you will. 
(The statement referred to follows :) 


JuNeE 7, 1955. 
STATEMENT OF EUGENE V. Rostow 


I am glad to appear here, at the chairman’s request, to give my views on the 
subcommittee’s program, particularly in relation to the recent report of the 
Attorney General’s Committee to Study the Antitrust Laws. Following the 
valuable investigations which this subcommittee has conducted, and the useful 
reports which it has filed in recent years, I look forward to work on your part 
which should help to bring about a major step forward in the evolution of 
antitrust policy. 

The antitrust laws, as I view them, constitute our most original and important 
contribution to the world’s arsenal of social legislation. Legal rules against 
monopoly are as old as our knowledge of law. But public procedures for the 
enforcement of such rules was an American innovation. Our procedures for 
antitrust enforcement have permitted our law against monopolies and restraints 
of trade to have a far more extensive impact on business structure and business 
practice than any previous law on the subject. Such procedures have also, and 
naturally, led to a far-reaching development of the substantive law regarding 
monopolies and restraints of trade, which makes our law far more comprehensive 
and detailed than any previous legislation of this kind. 

Building on common law ideas, the antitrust laws over the years have become 
a major force in influencing the structure and productivity of American business. 
They seek to enforce an economic policy in favor of competition, and against 
monopoly, for important reasons of economic policy, which are summed up on 
pages 317 and 318 of the Attorney General’s Committee report in these terms: 

“Generally speaking, economists support competition for four series of rea- 
sons, Which are of coordinate importance: (1) Because the actual level of prices 
in competitive markets should in the short run more accurately reflect the 
influence of demand and of cost, and thus in the long run help guide the flow 
of capital and other resources toward the most productive possible uses; (2) 
Because the goal of competition provides powerful and pervasive incentives for 
product innovations and product development and for long-run cost-reduction, 
both through improved technology and improved management, these forces make 
themselves felt in the constant process of product variation, and through the 
pressures implicit in the fact that competitive conditions offer an open oppor- 
tunity te new entrants in a particular industry; (3) Because competitive con- 
ditions in business should lead to an equitable diffusion of the resulting real 
income among consumers and factors of production; and (4) A view held with 
somewhat less unanimity than the others, because the more flexible prices of 
competitive markets should make it easier and cheaper for the economy to adjust 
to industrial fluctuations, and for the Federal Reserve System and the Govern- 
ment to carry through effective contracyclical programs of stabilization, pri- 
marily utilizing methods of monetary and fiscal policy.” 

The antitrust laws are directed to carrying out this economic policy not only 
for its own sake, but as a means of accomplishing vitally important social and 
political objectives. They aim to keep economic opportunity open to all comers. 
They work in the direction of preventing the kind of concentrated economic 
power which could stultify, and destroy, political democracy. Thus, they reduce 
the risk that large groups of our people would lose faith in the fairness and 
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efficacy of the capitalist system of free enterprise. They help keep the emphasis 
in our economy on enterprise, rather than merely on ownership and profit. They 
have made, in my jugdment, a most important contribution to the long-run 
viability of our business system as a universally accepted basis for social and 
political life. The antitrust laws are not only a negative bulwark against socialist 
ideas, but positive evidence that our law stands ready to fight for, and seek to 
vindicate, the Jeffersonian idea of equal opportunity. As such, they have 
made an enduring contribution to the solidarity of our people on essentials— 
a solidarity indispensable to the proper functioning of a democratic society. 

I do not of course mean to imply that the antitrust laws have been enforced 
to their maximum or optimum extent, or that they have been fully successful 
even where they have been enforced. The record is spotty, as we all know. The 
courts, and the Congress, have gone through various states of opinion on these 
matters, and the enforcement agencies have had different philosophies, enthu- 
siasms, and appropriations. But if we compare the organization of the economy 
in 1890 or 1900 with the economy today, the contribution which the antitrust laws 
have made, for all our shortcomings in interpretation and enforcement, stands 
out very sharply. In general, we no longer have great industries dominated by 
single large firms, as we often did then; nor isolated local markets dominated 
by local monopolists. There is probably more competition in wholesale and resale 
trade than in 1900. Alternatives to the consumer, whether families or business 
firms, have increased. The progress of science and technology, the decline in 
transportation costs, and the development of new methods of production, trans- 
portation and distribution, have been both the result and the cause of compe- 
tition. In this process, the antitrust laws have provided not only a favoring 
climate, but a positive influence in preventing the use of many available methods 
of restriction. This record is evidence of the immense competitive potential of 
American business. It gives solid reason for sober hope that the record in the 
future could be much better, if antitrust enforcement is intelligently conceived, 
and seriously directed at problems of genuine economic significance. For none 
would deny that the degree of concentration in the American economy is still 
high, nor that the profits of monopoly arrangements are always tempting. Prob- 
lems of monopoly and restraint of trade remain decidedly serious and important 
elements in the economy, and justify—indeed require—increasingly energetic 
antitrust enforcement policies, adapted to the issues which are of emerging 
importance in the economy of today and tomorrow. 

Against this background, what has the Attornev General’s committee accom- 
plished and what should your committee do with regard to that report? While 
I did not agree with all of that report, as the record makes clear, I believe it 
is a creditable achievement, and I hope it will be deemed to merit serious and 
critical study, by this subcommittee, and elsewhere. 

As I see it, the report accomplished four principal ends: (1) It constitutes 
the first major analytical restatement and survey of the antitrust laws as a 
whole, relating all parts of the law to the basic philosophy of the Sherman 
Act, which is stated clearly, and I hope in a form which will gain general 
acceptance; (2) it contains certain recommendations for legislative change, 
of varying merit—these will undoubtedly be considered in due course; (3) it 
points out the need for a broader study of certain topics, some of great impor- 
tance; and (4) by failing to deal with certain topics, it has helped to direct 
attention to them. I hope that most of the matters which the report fails 
to cover can be dealt with by this and other appropriate committees of the 
Congress. 

I should like to comment briefly on each of these four general aspects of the 
report: 

The report as a restatement of law.—I don’t have to emphasize to a sub- 
committee of the Judiciary Committee, the contribution which a unified presenta- 
tion of ideas can make to the development of thought and of law. The Attorney 
General’s committee’s report rests on an analysis of the whole body of the anti- 
trust law. I hope that your committee will review that analysis, and put the 
weight of your authority behind those parts of it with which you agree, and 
indicate your disagreement with those parts that do not gain your support. Such 
a critical discussion of the legal theories involved should have an important 
influence on the courts, and the bar, and on the development of legislative policy 
in antitrust and related areas—especially, may I say, in relation to policy 
for that important segment of the economy which is now regulated directly 
by administrative agencies. 

The report starts with a discussion of the Sherman Act, to which the sub- 
sequent analysis of the Clayton Act is deliberately subordinated. The presenta- 
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tion of the Sherman Act in the report is, I believe a faithful version of dominant 
ideas in his history and development. It differs somewhat from interpreta- 
tions of the Sherman Act which have gained some currency in recent years, 
and it may be useful to comment on it for a few minutes. I wish to emphasize 
that the presentation of the Sherman Act in the report was unanimous—a fact 
of major significance in evaluating the report. 

The most important fact about the report is that it proposes no change in the 
Sherman Act, or in its fundamental interpretation. Thus the report rejects 
many current and recent suggestions for basic revision in antitrust policy, sug- 
gestions which have been put forward with considerable force by various writers 
and committees working in this field. The report goes back to the Supreme 
Court decisions of 1911, announcing the rule of reason as the basic canon for 
construing the statute. As the report comments, “the controversies of an earlier 
day over the reasoning of those cases have receded into history.” If the 
Standard Oil case and the Tobacco case, of 1911 are reexamined in the light 
of modern developments, rather than the old debates, their structure and 
analysis help to restore perspective. What the committee finds, in the light 
of its reading of the Standard Oil and Tobacco cases, is this: The rule of reason 
as it has developed, confers a narrowly limited discretion on the courts. It 
permits the courts to decide only whether the conduct under review constitutes 
a monopolization, or an undue limitation on competitive conditions. The rule 
of reason does not permit the courts to seek to distinguish good from bad trusts; 
it does not permit an exception for progressive or well-managed or low-price 
trusts; it does not permit the courts to determine whether special conditions 
in an industry, such as high overhead costs or the prevalence of so-called ‘‘cut- 
throat” competition can justify private government of an industry or a market. 
When we say that the rule of reason permits the courts to decide only whether 
conduct “unduly” or “unreasonably” limits competitive conditions, those words 
have a largely quantitative significance: that is, the question they pose is one 
of degree, in the light of a basic policy favoring competition, and condemning 
monopolization and extensive restraints of competition. 

Secondly, the report, following the Standard Oil and later cases, interprets 
section 1 and section 2 of the Sherman Act as dealing with different phases or 
degrees of the same phenomenon—restraints of competition. Although the 
act has some common-law background, it rests on a clear-cut and independent 
legislative policy, and is not narrowly restricted by common-law precedents. The 
“main cause” leading to the passage of the Sherman Act, the Supreme Court 
said in the Standard Oil case, was “the thought that it was required by the 
economic condition of the times.” Congress was concerned with the public 
and private injuries which could and did result from “the vast accumulation 
of wealth in the hands of corporations and individuals,” stemming from the 
facility for combination which our State corporation laws permit. This posi- 
tive and vital conception of the purpose of the act is and should be the decisive 
factor governing its construction, in the committee’s view. 

The two crucial terms in the act defining the substantive offenses, “monopoliza- 
tion” and “restraint of trade,” are interpreted by the Standard Oil case, and 
by this report, to refer to restraints of competition of different degrees of com- 
pleteness. ‘“Monopolization” presupposes a high degree of monopoly power in 
a market, the power to control prices or restrict the opportunity of competitors, 
whether or not such power is achieved by conduct which indepeudently violates 
section 1 of the act, and whether or not the power is used “abusively” or “unrea- 
sonably.” The “restraints of trade” covered by section 1 include arrangements 
which confer less complete degrees of power over competition in the market. 
Thus the report highlights cases, like the first Reading case, and the Socony- 
Vacuum case, where a violation of section 1 was found, but it was expressly 
decided that the defendants did not possess the amount of market power 
required as an element of the cause of action under section 2. I should add, 
myself, to this list the old and important railroad combination cases as illustrat- 
ing the same vital principle. 

Against this background, and as a third major aspect of the report’s analysis, 
the common debate about the so-called “per se” violations falls into perspective. 
There is no conflict between the so-called rule of reason and per se cases, 
as the report presents them, and the report does not seek in any way to 
qualify the strength of the “per se” cases as precedents. Under the “rule of 
reason,” as the report conceives it, the courts are required to determine only 
whether the conduct of defendants constitutes an undue limitation on competi- 
tion. Certain kinds of behavior, like price fixing, market division, and boy- 
cotts, to take the most common examples, were said by the Standard Oil case 
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itself to be “conclusively presumed” to be illegal, by reason of their character 
or their effect. They were forms of business conduct which could have no 
purpose, and no market effect, other than the severe limitation of price competi- 
tion. Therefore in such cases the main problem of the court, as in the trade 
association cases, the Appalachian Coals case, and the Board of Trade case, is 
to determine as a question of fact whether what the defendants did significantly 
influenced prices, or the business opportunities of their rivals. Once that fact 
is determined, the cases are largely decided. Sometimes the issue is difficult to 
determine, since modern price fixers rarely use direct price agreements to ac- 
complish their purpose, at least if they are well-advised by counsel. So we have 
a long, and on the whole, consistent series of cases considering whether trade 
association plans, buying programs, basing point systems or common sales 
agencies do or do not constitute price fixing or price control; that is, quantita- 
tively significant, and therefore “undue,” limitations on competitive conditions 
in carefully defined markets. 

Fourthly, the reports’ analysis of the main thrust of the Sherman Act frames 
its approach to the Clayton Act. The Clayton Act was passed to impose even 
more severe limitations than those of section 1 of the Sherman Act on certain 
practices, which the Congress concluded were inconsistent with competition in 
character (such as tying clauses), or were particularly dangerous to competition 
in their cumulative effect (such as mergers). Section 2 deals with price dis- 
crimination; section 3 with contractual arrangements through which the buyer 
of a commodity undertakes not to deal with competitors of his sellers; section 7 
with mergers, and the fourth paragraph of section 8 with interlocking direc- 
torates. With some variations in phraseology, the general test of illegality 
established by these sections of the Clayton Act is that the practices they define 
are condemned where their effect “may be” substantially to lessen competition or 
tend to create a monopoly in any line of commerce. Section 2, as amended in 1936, 
has an additional standard—that specified classes of discriminations in price are 
also illegal where their effect may be “to injure, destroy, or prevent competition 
with any person who either grants or knowingly receives the benefit of such 
discrimination, or with customers of either of them.” 

The courts have uniformly declared that the purposes of the Clayton Act are 
preventive and prophylactic, and that its aim is to restrict the business practices 
dealt with quite broadly, so as to arrest in their incipience the development of 
situations which might later become full-blown violations of either section 1 or 
section 2 of the Sherman Act. The act thus proscribes conduct which is deemed 
to carry with it the reasonable probability, though not the “mere possibility,” 
of harin to competition—a standard decidedly less demanding than that of section 
I of the Sherman Act. The test of the act is one of market effect. It does not 
permit the Federal Trade Commission or the courts to consider the motives of 
the parties, or extrinsic business justifications for their conduct, except insofar 
as such factors may be considered evidence permitting other facts to be inter- 
preted, and their consequences for competition predicted. 

Thus, the reasoning of the report defines a coherent approach to the whole body 
of the antitrust law, focusing on practices which are anticompetitive in char- 
acter—that is, practices which can have no purpose or business meaning other 
than the elimination of competition—and on practices which produce, or may 
produce, different degrees or amounts of restraint on competition in narrowly 
defined markets in their actual effect. I should characterize this as a market 
oriented, or economic approach to the antitrust problem. 

This basic approach of the report is carried further by chapter 7, dealing with 
economic indicia of competition and monopoly. The antitrust laws, as the report 
presents them, require the courts and the Federal Trade Commission to consider 
the actual or prospective impact of a large number of business practices on com- 
petition in appropriately defined markets, whether by reason of their purpose, 
character, or “necessary” effect, or because of their actual market effect. The 
factual inquiries into problems of competition and monopoly made necessary by 
this element in the causes of action defined by the antitrust laws are economic 
in character. The purpose of chapter 7 in the report is to make clear the con- 
tribution which economics can make in aiding the courts and administrative 
bodies to carry out their duties in enforcing the antitrust laws, and related 
statutes. The main conclusions of the chapter are that while economics does not 
and cannot supply the law with new or independent standards of legality, it can 
provide powerful and realistic assistance in the marshalling and analysis of 
evidence relevant to the study of markets, where the law requires restraints of 
competition in markets to be examined. The economic study of markets offers 
the antitrust law important tools of analysis. It directs attention to market 
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factors, both of structure and behavior, which may be of strategic significance in 
evaluating the competitiveness of markets, in the light of the standards estab- 
lished by law. Economie analysis can aid the law in developing the economic 
evidence in antitrust cases, and evaluating its relevance, materially, and probative 
value in a particular market context. 

Chapter 7 of the report confirms some important points for the Congress, 
which has ultimate responsibility for the antitrust laws. Firstly, it puts the sup- 
port of economic opinion behind the proposition that the issue for public policy 
in this area is the presence, or existence of monopoly power, and of substantial 
restraints on competition, not whether such power has been “abused”, or em- 
ployed in any particular way. It points out the irrelevance, from the economic 
point of view, of evidence that a particular monopoly or combination has been 
well managed, or efficiently conducted. “The economists’ distinction between 
‘effective monopoly’ and ‘effective competition’ does not turn”—the report says 
at Pages 322-323—“on whether the industry in question is progressively man- 
aged or technologically advanced, nor on its policies with regard to wages, profits, 
or high or low programs. Effective competition is not a matter of the motives 
or policies of businessmen. The ultimate question in distinguishing ‘effective 
monopoly’ from ‘effective competition’ is whether the pressures of the market 
situation are such as tend of themselves to bring about the main beneficial effects 
which constitute the economic reasons why we try to maintain competition in 
our economy.” 

Secondly, chapter 7 of the report supports the approach of the case law on the 
crucial matter of defining the market for antitrust purposes. If the antitrust laws, 
as we contend, require the courts to evaluate the necessary or actual market 
effect of the defendant’s conduct, then it becomes a matter of primary importance 
to define the market which is relevant in each case. The statement on page 322 of 
the report is, I believe, useful and adequate. It confirms the necessity of “includ- 
ing in the market all firms whose products are in fact good and directly available 
substitutes for one another in sales to significant groups of buyers, and of exclud- 
ing all others.” 

Thirdly, the economic chapter of the report defines monopoly power as power 
over price. “The basic characteristic of effective competition in the economic 
sense”—the report states on page 320—‘“is that no one seller, and no group 
of sellers acting in concept, has the power to choose its level of profits by giving 
less and charging more.” The report continues: “In an effectively competitive 
market, the individual seller cannot control his rivals’ offerings, and those offer- 
ings set narrow limits on his discretion as to price and production. He must, in 
the light of his own costs, adjust his offerings to a market scale of prices for 
offerings of different quality or attractiveness. In the moderately long run, he 
must accept market prices determined by changes in supply and demand beyond 
any effect which may be attributable to his own change in price or output. 
These market conditions inflict penalties on high costs or poor services. To 
bring this result about, it is necessary that rivals be free in fact to compete by 
lower prices and better service or products and selling activities, if they can 
achieve low enough costs to enable them to do so; and that no seller have power 
to limit this freedom of his rivals, and thus escape the pressures and penalties 
which effective competition imposses.” This clear-cut and limited approach to 
the problem of defining monopoly and competition conforms to the position which 
has been developed by the courts, and offers a firm base for the economic inquiries 
of antitrust cases. 

Fourth, chapter 7 identifies and discusses the main problems of evidence 
which are confronted in market studies, in seeking to determine and to evaluate 
the elements of monopoly and of competition in any given case. The chapter 
gives primary emphasis to the number and relative size of rivals, to oppor- 
tunities for entry, and to the independence of rivals, as crucial indicia of monop- 
oly or competition. It also discusses seven other factors which may or may not 
be significant in evaluating the kind of rivalry which prevails in a market: 
The presence of predatory preclusive practices; the rate of growth of the 
industry; the character of market incentives to competitive product differen- 
tiation; meeting or matching the prices of rivals; excess capacity; and the 
presence or absence of price discrimination. The evidentiary aspects of these 
elements in market situations are discussed, and leads are given as to the cir- 
cumstances in which their presence or absence may help to shed light on the 
kind and quality of competition that may be encountered. One of the important 
results of this analysis is to focus attention on the problems of policy which 
are encountered in markets where a considerable share of supply is provided, 
or bought, by a few large sellers or buyers. It is recognized that the relative 





1056 PRICE DISCRIMINATION 


size of sellers or buyers—that is, their share of the market—is a most important 
factor in determining the presence or absence of monopoly power, and that 
“where firms are few in number, special study would usually be needed to deter- 
mine whether an industry were workably competitive” (p. 325). The chapter 
discusses the kind of economic interdependence which often exists in such mar- 
kets and the facility which such interdependence offers for combination or con- 
spiracy in the legal sense. The report carefully distinguishes the economic 
problem of showing that the policy of a few large sellers, operating as rivals 
in a given market is, in fact, interdependent from the legal problem of proving 
their combination or conspiracy. While the law must insist that guilt and civil 
responsibility under the antitrust laws are individual, and must avoid guilt 
by association, it recognizes that economic interdependence in industries of 
the Big Few is often cooperative in the sense of being derived from or being 
explicable to practical men in terms of a common understanding or plan of 
concerted action as to policy. 

Finally, chapter 7 of the report calls attention to external conditions—that is, 
to conditions external to markets themselves—which may profoundly influence 
the possibility of carrying out the policies of the antitrust laws. The sound 
utilization of monetary and fiscal policy to prevent severe depressions and in- 
flations is emphasized as essential to the maintenance of the kind of economic 
environment in which it is possible realistically to seek the advantage of com- 
petition. And it is urged that Congress give serious attention to aspects of the 
tax laws, and of the tariff laws, which may bear on the competitiveness of market 
developments, both in general, and in regard to particular commodities. 

The result of applying this approach to the main antitrust cases in the report 
is very striking, at least with regard to the Sherman Act. All the principal 
modern cases, from Alcoa to Shoe Machinery, are strongly supported. The old 
United States Steel case, which disastrously weakened antitrust enforcement for 
25 years, is severely criticized and limited. The report approves the approach 
the courts have worked out in defining the relevant market, for antitrust pur- 
poses, with reference to the actual and immediate business horizon of the de- 
fendants, both in terms of products, and in terms of geographical areas. Every 
antitrust case starts with a factual finding as to the market within which the 
reasonableness of the alleged restraint of competition is to be measured. That 
finding may be aided by presumptions, even conclusive presumptions. But the 
issue is always present, and it is one of primary importance. The cases in which 
a finding of combination or conspiracy is based largely on economic evidence 
of coordinated oligopoly policy, such as the Cement Institute case, the Paramount 
case, and the 1946 American Tobacco case, are affirmed, and the proposition is 
put forward that such evidence is always relevant, material and competent on 
the legal question of conspiracy, although in the nature of the problem it can 
have no fixed or predictable weight in the different settings where the issue may 
arise. In the field of restraints affecting the international trade of the United 
States, the report refuses to approve a special, and a specially flexible, inter- 
pretation of the rule of reason, as has been so strongly urged in recent years. 
Instead, it proposes to broaden the scope of the Sherman Act in this area, by 
criticizing certain dicta in two cases which might be interpreted to confine the 
act to the merchandise import and export trade of the United States. The report 
approves the far-reaching Alcoa case; on the limits of Sherman Act jurisdiction 
abroad. It approves the substantive decision in the Timken case, although the 
plain inference of its analysis is to criticize the remedy in that case as inade- 
quate. Despite some ambiguity of language, the report firmly proposes to treat 
cases affecting the trade or commerce of the United States with foreign nations 
on exactly the same footing as other Sherman Act cases, taking into account the 
distinctive factual setting of such cases, and the problems of international law 
which arise in some of them. 

When we come to the sections of the report dealing with patents and the 
Clayton Act, there is more ground for controversy, and more controversy de- 
veloped within the committee, as is reflected in the report itself. - 

While the patent chapter, in my opinion, contains much which is good, and 
even excellent, it does suffer from seven principal shortcomings. (1) Its draft- 
ing is not fully coordinated with the basic exposition of antitrust fundamentals 
set out in earlier sections of the report, with the result that there is some oc- 
casional confusion as the scope of the discretion which the rule of reason gives 
to the courts, notably with regard to the importance of the issue of “intent” or 
“purpose,” as contrasted with “market effect” in antitrust cases. Such difficul- 
ties of exposition are inevitable in a long report drafted br many hands, and 
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should not oecasion too much difficulty, if all sections of the document are in- 
terpreted in the light of its chapters on the Sherman Act. (2) While the re- 
port’s approach to the problem of the legality of patent license provisions is sound 
and clear (pp. 231 ff.), I disagree, along with a good many other members, with 
its limited endorsement of the General Electric case, of 1926, that licenses with 
price-fixing limitations are valid, in the absence of an agreement among licensees, 
or a plan aimed at or resulting in industrywide price-fixing. 1 cannot agree that 
iit is reasonably within the constitutional concept of a reward for invention to 
allow the owner of a patent to fix the price at which his licensee sells or resells 
the product he has bought or made. The acceptance of this privilege for pat- 
entees is inconsistent with most of the other aspects of the law with respect to 
like covenants, including those with regard to the resale of patented products 
sold under valid territorial restrictions. And the rule suggested by the com- 
mittee would give the owner of an important patent, dominating an industry or 
a market fewer privileges than the owner of a routine patent. Such a result 
hardly conforms to the constitutional purposes of the patent laws. (3) The 
majority of the committee, wrongly in my view, criticizes recent cases in the 
Supreme Court which seem to find a per se violation of section 3 of the Clayton 
Act whenever a tying clause is attached to a patent. In view of the limited 
requirements which the Clayton Act establishes for proving a reasonable prob- 
ability that competition will be substantially lessened, the connection of a pat- 
ent and a tying clause should suffice to satisfy the act. 

A tying clause, as the Supreme Court has recognized, is a practice which has 
no conceivable purpose except the limitation of competition; and as a practical 
matter, no businessman would attach one to a patent license unless the patent 
gave him enough leverage to hope that the tying clause would work. (4) The 
treatment of patent pools (pp. 242-247) is generally correct, in recognizing that 
patent pooling, especially of complementary patents, may be necessary to per- 
mit any successful use of the patents, or even to settle infringement suits, unless 
the pool is intended to accomplish, or has the effect of accomplishing, either a 
monopolization of, or an undue limitation on competition among, competing 
patents, processes, or techniques, or in the markets for products made by such 
processes. The analysis may err, however, although it is not altogether clear 
that this result is fully intended in context (p. 245), in regarding patent pool- 
ing as always justified to settle bona fide disputes as to the priority or scope 
of competing patents. Where monopoly or undue restraint of competition would 
cesult from a combination of patents, in any market which can be affected by 
them, the teaching of Justice Brandeis’ opinion in the Cracking Patents case is 
that the combination is illegal, by the same standard which governs other kinds 
of combinations. (5) For cases where a patentee sues for infringement, and 
the defendant counterclaims under the antitrust laws, the report recommends 
that as a general rule separate trials should be ordered, with the infringement 
issue being tried first. This presumption seems needlessly rigid; I can see no 
need in these cases to qualify the broad discretion conferred on the courts by 
the Federal Rules of Civil Procedure. (6) Perhaps the most important single 
issue in the patents chapter concerns the Mercoid cases, which a majority of the 
committee seems to disapprove, and the interpretation of the obscure language 
of section 271 of the Patent Code. I won’t repeat here what I said on these mat- 
ters in the report. But I do urge upon you the desirability of reviewing the 
antitrust implications of the Patent Code, and especially the text of section 271, 
which has been read in so many ways by different writers, antitrust orators, 
and judges. It seems to me that the essence of the problem is this: what the 
patentee holds, under a valid patent, is the exclusive right to practice the inven- 
tion, and to keep others from doing so, except on his terms. With regard to 
conduct on the part of the patentee which does not come within the scope of this 
definition of the patentee’s rights, the patentee stands before the law like any 
other property owner possessing a legal monopoly position. 

Those adversely affected by his business policies should not be less protected 
by the antitrust laws than the victims of antitrust violations by others in a 
position of legally acceptable monopoly—such as the owner of the only theater 
or newspaper in a town, a terminal company controlling access to a market, and 
the like. The theory of the per se violations of the antitrust laws, as well as the 
language of section 3 of the Clayton Act, suggest, as I contended a few moments 
ago, that at least tying clause provisions in patent licenses should be regarded as 
per se violations of the Clayton Act, since they are unequivocally anticompeti- 
tive in character and probable effect. Against this background, the Mercoid 
cases are not difficult to defend. These cases (320 U. S. 661 and 680) concerned 
combination patents for the automatic control of furnaces in domestic heating 



































































































































































1058 PRICE DISCRIMINATION 


systems, by means of the use of electrical switches and thermostats. None of 
the elements of the combination were patentable. The patentee in each case 
sold only the unpatented switches, which were used, along with a stoker and a 
thermostat or thermostats, in setting up the control system for the heating 
installation covered by the patent. The invention covered by the patent was the 
combination. Every justice of the Court agreed that the patent on the combi- 
nation gave the patentee no right to prevent one practicing the invention from 
using an unpatented switch supplied by the defendant, even though the defend- 
ant knowingly sold his switches for use in the kind of heating systems covered 
by the combination patent. Since the use of someone else’s switch couldn't in- 
fringe the combination patent, the defendant, who knowingly sold switches for 
the purpose, could not be a contributory infringer. The Court was unanimous on 
this point, and it is hard to suppose that the committee’s report, or section 271 of 
the Patent Code, proposes to reverse this finding. The patentee was clearly seek- 
ing, through his licenses to practice the combination patents, the equivalent of 
patent protection for his unpatented switches and thermostats. This was an 
attempt to obtain patent privileges beyond the limits of the invention, and fell on 
the authority of a long line of modern cases, generally known as applying the 
Carbice doctrine. The Court did divide on three issues: (1) Whether the defend- 
ant in this litigation should fail on grounds of res adjudicata, because he had 
not raised this defense in earlier litigation; (2) whether he should prevail also 
on an antitrust counterclaim, as well as on the defense of clean hands; and (3) 
whether the majority opinion by Mr. Justice Douglas should have ventured to 
discuss the present status of the doctrine of contributed infringement. On 
all three matters, I agree with the Court, and cannot understand the scope and 
extent of the criticism leveled at the decision by the committee report. (7) 
Finally, a majority of the committee criticized the courts for undertaking 
rqyalty free licensing, or the outright dedication of patents, as permissible rem- 
edies under the antitrust laws. The committee viewed such remedies as penal 
in character, and therefore beyond the powers of the courts under section 4 of 
the Sherman Act. The debate on that issue is fully covered in the report. I was 
with the minority on this matter. 

Thus I think it can fairly be said of the patents chapter that while it strongly 
recognizes antitrust policy as a limitation on patent rights, both by way of the 
clean-hands doctrine, and more directly under the Sherman and Clayton Acts, 
it would, if accepted, push the pendulum back a significant distance in the direc- 
tion of increasing the patentee’s powers under the patent law, and correspond- 
ingly weakening antitrust barriers to the monopolistic abuse of patents. 

When we come to chapters 3 and 4 of the report, concerned principally 
with mergers, under section 7 of the Clayton Act, and distributive practices, 
under sections 2 and 3 of the Clayton Act, we confront some of the most hotly 
contested areas of antitrust interpretation, and policy. 

So far as mergers are concerned, chapter 3 of the report, as I read it, makes 
these essential points: (1) “the main guide” to the construction and interpreta- 
tion of section 7 of the Clayton Act, as amended in 1950, should be the clear 
purpose of Congress to adopt a more stringent prohibition against mergers than 
those which had developed both under the Sherman Act, following the disastrous 
United States Steel case, in 1921, and under the original section 7 of the Clayton 
Act, as it had been eviscerated by judicial construction during the twenties and 
early thirties. (2) Like other parts of the Clayton Act, section 7 requires a 
showing, in reasonable probability, that the merger would substantially lessen 
competition or tend to monopoly in a defined market. Since mergers are not, 
like tying clauses, clearly and invariably anticompetitive in character, they do 
not fall into the category of per se antitrust offenses. The legality of the merger 
being scrutinized under section 7 must therefore be viewed in the general setting 
of the market or markets which may be affected by it. (3) In some cases, the 
share of the market absorbed or foreclosed as a result of the merger will be 
enough, by itself, to satisfy the criteria of section 7. Such was the Benrus 
watch case, approved in the report, where the purchase of a 24 percent stock 
interest by the fifth largest watch company in the fourth largest company, there 
being 6 principal companies in the industry, was held to violate section 7, on a 
motion for a preliminary injunction. The two companies involved in the episode 
provided together about 15 percent of the nationally advertised and branded 
jeweled watches sold in the United States. Both Elgin and Bulova sold more 
than two litigants combined. 

Yet, significant minority representation of one competitor on the board of 
directors of another in an industry so organized, was held to satisfy the criteria 
of section 7, on the broad general market evidence presented to the court in a 
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hearing on the issuance of a preliminary injunction, to prevent the stock from 
being voted at a corporate meeting. In other cases, the market share brought 
together by a horizontal merger, or foreclosed by a vertical combination, may not 
be large enough to demonstrate the probable effect on competition required to 
invoke section 7 of the act. In such cases, but only in such cases, as I read the 
law and the report, is a fuller market study required to determine the legality 
of a merger under section 7. 

It is important to note that the report does not fully approve all the reasoning 
in the Pillsbury opinion of the Federal Trade Commission, although it approves 
the decision in that case. The report criticizes the Pillsbury case for seeming to 
take the position that the Federal Trade Commission is not bound by the 
Supreme Court, but can undertake economic studies which the courts would 
reject as irrelevant. The result in Clayton Act cases, the report says, should be 
the same whether before the courts or the Commission. And the report seriously 
qualifies the Commission's discussion of the Standard Stations case, and its 
possible bearing on the problem of interpreting section 7. The Commission took 
the position that the Standard Stations case, decided under section 3 of the 
Clayton Act, had nothing to do with its problems under section 7. The report 
points out, however, that in cases of vertical mergers, involving noncompeting, or 
partially competing firms in related markets, the issue under section 7 may be 
“whether the integration significantly restricts access to needed supplies or 
significantly limits the market for any product. In short, is there a reasonable 
probability that the merger will foreclose competition from a substantial share 
of the market? Sometimes the market share foreclosed may be so large as to 
support the necessary inference of substantially lessening competitive opportu- 
nity” (p. 122). This was, I submit, precisely the issue raised by the supply and 
requirements contracts being reviewed in the Standard Stations case, and 
precisely the standard of legality applied in that case. True, the report contains 
a sentence to the effect that a “quantitative substantiality” rule cannot substitute 
for the market tests of section 7, and I put a warning comment into the report 
with regard to the interpretation of that sentence; but the sentence can be read, 
along with other like remarks, to mean merely that the dollar amount of trade 
involved in a case is not enough to satisfy the requirement that the merger have 
the requisite impact on competition in a market. 

While I feel that the drafting of this chapter of the report is not so clear 
as it might be, it should be read as I have suggested, and when so read, does 
not alter or weaken section 7 as a potential weapon against mergers which 
eliminate significant amounts of competition from a market, or otherwise sig- 
nificantly and substantially lessen competition or tend to monopoly in a market. 

I regret two things about the discussion in this chapter. The first is that 
the report did not comment on the obvious and striking weakness of admin- 
istration efforts to enforce section 7, at a time when a considerable number of 
mergers are taking place in many segments of the economy. The second is 
that the committee did not discuss the TNEC’s recommendation, which would 
require the advance clearance of mergers from the Clayton Act point of view. 
It is obviously easier to prevent a merger before it is consummated than after 
the stock has been distributed, the management charged, and the trademarks 
absorbed or destroyed. If we are to be serious about the policy of section 7, 
I think a tentative advance clearance is desirable. The procedure must be 
safeguarded of course, to protect the Government against the consequences of 
an inadequate disclosure of facts, as in other instances where advance clear- 
ances are given. But the policy is a desirable one, and I join with others who 
have recommended it to you. 

Chapter 4 of the report, after a relatively noncontroversial discussion of 
refusals to sell, deals first with tying clauses, exclusive dealerships and re- 
quirements contracts, under section 3 of the Clayton Act. The report in this 
chapter, in a position which may not be altogether consistent with that taken 
in the patents chapter, approves the strict rules by which the Supreme Court 
has come close to putting tying clauses in the category of devices which are 
per se illegal, at least for Clayton Act purposes. With regard to exclusive deal- 
erships and requirements contracts, which are not, like tying clauses, treated 
as anticompetitive in character, the criterion of illegality under section 3 is 
said to be that of foreclosure of rivals’ access to a substantial share of the 
market involved (p. 144). This standard is not met by a showing that the 
dollar volume of trade involved is substantial; there must be a demonstration 
that access to a significant, that is a substantial, fraction of the market would 
probably be blocked off to rivals by the exclusive dealing or requirements con- 
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tracts. “The antitrust significanse of exclusive dealing arrangements, we 
think, springs from their terms and effect on the competitive opportunities of 
actual or potential business rivals, as well as the public’s corresponding oppor- 
tunity to obtain a full line of commodities on a competitive basis. Thus viewed, 
a long-term exclusive arrangement exacted by a dominant supplier of an in- 
dustrial raw material would in fact foreclose competitors to a degree where 
economic harm would be reasonably probable to bring the Clayton Act into play. 
In all oher cases equally realistic inquiry is needed, and coverage and duration 
of the challenged agreement must be measured against the context and the 
actual practices of the particular industry.” 

This flexible standard the committee derives from its reading of the Standard 
Stations case, which is criticized for its language, but not its result. I do not 
find the report’s reading of the Standard Stations case to be either clear or 
convincing, although I welcome the fact that this important case was approved 
in result. It seems to me that under the Clayton Act the share of the market 
actually or prospectively shut off to rivals is always the final issue, as is sug- 
gested by the opinions of the second circuit in the Dictograph and Anchor Serum 
cases (217 F. 2d 821, 867). Yet these cases are frowned upon by the report, at 
page 143. The difficult factual problem in these cases, which may or may not 
not require detailed market analysis, is whether the contracts accomplish a 
significant actual or prospective foreclosure of access to a market. Once that 
fact is established, and the share of the market thus affected is shown to be sub- 
stantial, most cases should be settled on that basis alone. 

The defense of this principle in the Standard Stations case, while not always 
crystal clear, does not pose an unusually difficult problem of judicial construction. 
In view of the importance of the case, for the interpretation of both section 3 and 
section 7, it may be of interest to state its holdings with some care. With an 
emphasis somewhat different than that of the report, the Supreme Court clearly 
held that a showing of dominance was not necessary to a finding that the effect 
of requirements or exclusive dealing contracts may be to substantially lessen 
competition or tend to create monopoly within the meaning of section 3. 

The case concerned the company’s practice of selling to service stations all 
their requirements of gasoline, other petroleum products, and in many cases, tires, 
tubes, batteries, and other accessories as well. The Government did not seek 
a reversal of Federal Trade Commission v. Sinclair Refining Co. (261 U. 8. 463 
(1923)). The Court noted that all the other major oil companies in the area 
had similar distribution systems and that the major companies’ share of the 
gasoline market in the region had remained constant, representing about 65 
percent of the gasoline sold (337 U. S. at 295 and 309). While Standard Oil 
aecounted for 23 percent of the sales in the market involved (the Western State 
area), the Court stated that this was “hardly large enough to conclude as a 
matter of law that is occupied a dominant position,” and the trial court had not 
so found. The Court reviewed the previous decisions under section 3, and stated 
that none of them was adequate to dispose of the present case, with the exception 
of the International Salt decision, applying to tying agreements. The Court 
then considered the question as to whether more proof as to adverse effect on 
competition should be required in the case of requirement contracts than was 
accepted as adequate in International Salt. 

The Court indicated that there might well be substantial economic reasons 
for treating the two types of agreement differently. It was noted that tying 
agreements hardly serve any purpose beyond the suppression of competition, 
and that market control may be presumed from the mere existence of a tying 
agreement, since otherwise the buyer could not normally be induced to agree 
to it. On the other hand, requirements contracts frequently possess economic 
advantages to buyers as well as to sellers, in that they provide a sure source 
of supply and may facilitate long-term planning. Moreover, they may reduce 
selling and other costs, and thus lead to lower prices to consumers, and when 
utilized by relative newcomers, such contracts may strengthen them as com- 
petitive factors in their industry. 

However, the Court felt that it would impose a virtually impossible standard 
of proof on section 3 to require a showing of what would have happened in 
the market, or would happen in the future, but for the adoption of the practice 
by the oil companies. Particularly, the Court pointed out, it would be extremely 
difficult to prove that the abandonment of the requirements contracts would 
improve competition, since manufacturers might be free to adopt other devices, 
such as vertical integration or agency arrangements, which would have the 
same effect. Therefore, the Court concluded that such requirements contracts 
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violate section 3 whenever they “foreclose competition in a substantial share 
of the line of commerce affected.” In this case, the share was approximately 
6.7 percent of the gasoline sold in the western market and 16 percent of the 
gasoline retailed in that market. As stated, the test is similar to that adopted 
in International Salt, but somewhat more demanding, since the volume of com- 
merce involved in any particular case may be “substantial” but not a “substantial 
share of the line of commerce affected.” 

A clear interpretation of the opinion is difficult because the Court did not 
deal in any detail with what would seem to be the critical issues in a section 3 
case, namely whether there actually was foreclosure of competition and, if so, 
in what markets. As to gasoline, the requirements contracts involved in the 
case were with retail dealers, but affected distribution at two levels—sales to 
retail gas stations, and sales to the ultimate consumer. As to the first, the 
Court noted that most of the requirements contracts were terminable at the 
end of any 6-months’ period on 30 days’ notice. Some of the others were for 
longer terms. It was conceded that defendant refused to sell to “split-pump” 
stations, that is, stations selling any brand of gasoline other than defendant's. 

Thus, the requirements contracts “foreclosed” the retail stations from com- 
petition by Standard’s competitors for 6 months, but theoretically at least, the 
dealers were free to change to other sellers at the end of such interval. There 
was evidence in the record tending to show that as a practical matter dealers 
would find it costly to change suppliers after having entered into a require- 
ments contract with Standard, and that in fact these arrangements were of 
indefinite, and extended duration. Stations shifted suppliers from time to 
time, but it was a major and comparatively rare event in their business history, 
involving a good deal of negotiation and expense. Like other major companies, 
Standard supplied many services, such as interest-free or low-interest loans, 
signs, the painting of stations, etc., which bespoke relations for considerable 
periods of time. Moreover, dealers, may build up a clientele on the basis of 
the brand of gasoline sold, so that a change to another brand might cause at 
least a temporary loss of business. However, the Court did not devote any 
consideration to the duration of these arrangements. In justification for this, 
it might be noted that neither party made much of the issue of time in its 
presentation or its arguments. It may be therefore, that the Court justifiably 
assumed that these contracts were normally continued for considerable periods 
of time, and therefore “foreclosed” competitors from access to stations so linked 
to the defendant, for gasoline, or other petroleum products, and for other products 
normally sold at such stations. The Court remarked, however, that it assumed 
that the duration of the contracts was not “excessive” (337 U. S. at 309). 

Similarly, the Court did not deal fully with the equally important issue of 
whether the requirements contracts “foreclosed” competing sellers of gasoline 
from the ultimate consumer market. Even assuming that defendant’s retail 
stations were foreclosed, Standard’s competitors, in gasoline at least, would not 
have been adversely affected if there were complete freedom of entry into the 
retail station business and free availability of equally desirable station locations. 
In its complaint, the Government alleged that through its requirements con- 
tracts Standard had taken over an undue concentration of favorable locations. 
However, the Government presented no proof on this issue and the defendant’s 
attempt to introduce contrary evidence was stopped by the district court on the 
ground that such evidence was unnecessary. Before both the district court and 
the Supreme Court, the defendant relied on the fact that the Government had 
shown no preemption of any market anywhere, or any monopoly of choice sites. 
It may well be and probably is true that although entry into the retail station 
tusiness is fairly free, since capital requirements are quite low, desirable loca- 
tions are far from unlimited. This fact, together with the fact that all of the 
majors had requirements contracts, would probably support a conclusion that 
independent retailers of gasoline were hindered from gaining access to the con- 
suming markets. However, these matters we not fully discussed in the Court’s 
opinion. Instead, “foreclosure” in this sense too was more or less presumed. In 
a footnote, the Court stated: 

“* * * service-station sites, and therefore retail outlets, are limited in num- 
ber * * *, It is reasonable to assume, therefore, that competition between sup- 
Pliers is directed rather to exclusive contracts with the maximum number of 
strategically located outlets than toward exclusive arrangements with dealers 
as such” (337 U. 8S. at 304). 

The record as to the impact of the requirements contracts on independent 
sellers of lubricating oils and accessories was much clearer. Indeed, at the 
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trial level, this was the principal thrust of the case. Here the blocking off of 
retail outlets had a noticeable and substantial impact on sales to ultimate con- 
sumers, since the manufacturer of lubricating oils (such as Quaker State) or of 
batteries would find it much more difficult, if not practically impossible, to set 
up its own outlets designed to sell those products only. As to these suppliers, the 
defendant’s requirements contracts were in fact tying contracts, and not only 
might probably but did actually lessen competition in a substantial part of the 
market (337 U. 8. at 305). 

Perhaps because of the failure of the Court explicitly to deal with the issue 
of whether and in what sense gasoline competitors of the defendant were in fact 
foreclosed by the defendant’s contracts from access to significant parts of the 
market, the opinion has been widely interpreted to mean that requirements con- 
tracts and exclusive dealing contracts are illegal under section 3 merely on the 
ground that they involve a substantial share of the line of commerce affected. 

This is not in my view, a fair reading of the case in its Clayton Act setting. 
The issue the case presents, and properly presents in my opinion, is not whether 
the contracts affect a considerable share of a market, but whether they do or 
may prospectively foreclose the access of competitors to a significant share of the 
market. Foreclosure in this sense is one of the oldest offenses in the category of 
common-law restraints of trade; and it is a matter of increasing importance 
under the circumstances of modern distribution. 

I believe that the Standard Stations case should be viewed as deciding that 
where the major companies in an industry, regularly marketing over 65 percent 
of the product in the market, have over a considerable period of time employed 
requirements and tying contract which in fact served to preclude rival sellers 
both of gasoline and of other products from effectively competitive access to the 
market, those contracts, which in the case of one company foreclosed approxi- 
makely 6.7 percent of the market to competition, satisfied the “substantial lessen- 
ing of competition” criteria of section 3 of the Clayton Act. This is not to sug- 
gest that any requirements contracts, or vertical mergers, meet that standard 
merely because 6.7 percent of a market is involved. It does suggest, however, 
that against the background of this case, the share of the market involved was 
sufficient evidence of the impact of the contracts on competition, it being first 
determined that the contracts did foreclose competitive access to the market in 
several ways. 

Taking a narrower view of the Standard Stations case, the Federal Trade 
Commission has recently said it would refuse to apply what it considered the 
test of that case in proceedings before it involving exclusive dealing contracts, 
In the Matter of The Maico Company, Inc. (docket No. 5822 (Dec. 15, 1953) ). 
The company had entered into exclusive dealing contracts with retail dealers on 
hearing aids. The trial examiner’s decision, relying on Standard Stations, had 
held that these contracts violated section 3 on a showing that the company was 
one of the largest companies in the hearing-aid field, that it had utilized exclu- 
sive dealing contracts since 1945 and had tied up 123 distributors by 1950, and 
that its business had increased greatly during that time. The trial examiner 
held that potential lessening of competition could be inferred from these facts 
alone. He rejected the company’s proffers of proof that there had been an 
increase in the number of its competitors, that its own share of the market had 
been decreasing, and that there were other facts establishing no probability that 
competition would be lessened. The examiner also rejected testimony by com- 
petitors as to whether or not they were actually foreclosed from any portion 
of the market as a result of the company’s exclusive contracts. 

The Commission reversed the trial examiner and remanded the case for the 
taking of further evidence along these lines. The Commission said that although 
what it called the “quantitative substantiality” test of the Standard Stations 
case might be appropriate for a court unequipped for expert economic analysis, 
the Commission was established by Congress as a body of economic experts to 
engage in the very kind of economic analysis which the trial examiner had re- 
fused to make. Thus, in order to determine whether exclusive contracts violated 
section 3 it was necessary to study the various factors which would demonstrate 
whether or not the effect of exclusive contracts would probably be to lessen com- 
petition or tend to create a monopoly. 

Two other Supreme Court decisions deserve mention. In Pick Manufacturing 
Co. v. General Motors Corp. (299 U. S. 3 (1936) ), the Court affirmed per curiam 
a decision upholding GM’s dealer contracts in which dealers were compelled 
to use only GM parts in servicing its cars. The lower courts had emphazied 
that such a provision seemed necessary to the protection of GM’s good-will with 
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respect to its cars. The lower courts pointed out that breakdowns due to defect 
in parts would redound to the disadvantage of the car manufacturer. However, 
the Supreme Court merely affirmed on the ground that both lower courts had 
found that the practice did not substantially lessen competition or tend to 
monopoly, and that these concurrent findings were not clearly erroneous. There 
is considerable doubt that the rationale of the Pick case is generally applicable. 
In the IBM, International Salt, and Standard Stations decisions, the Supreme 
Court clearly indicated that good-will could usually be adequately protected by 
insistence on supplies which met certain specifications. 

The other pertinent decision is FTC v. Curtis Publishing Co. (260 U. S. 56? 
(1923) ), where the Supreme Court held that bona fide agency contracts were 
beyond the scope of the language of section 3 of the Clayton Act. Whether a 
contract is a bona fide agency contract or is instead a contract of sale appears 
to be a practical question to be decided on the facts. The mere denomination 
of a contract as being a contract of agency does not take it out of section 3 
where the facts indicate that the contract more nearly resembles a contract of 
sale. See Standard Fashion v. Magrane-Houston Oo., supra; Butterick Co. v. 
FTO (4F. 2d 910 (C. A. 2, 1925) ). 

The application of Clayton Act standards to exclusive dealing and require- 
ments contracts, as the report correctly recognizes, presents a more complex prob- 
lem than is the case with tying clause arrangements. The Supreme Court in the 
Standard Stations case set forth many of the reasons why such arrangements 
have different economic aspects than do tying arrangements. Dominance or 
a high degree of market control cannot reasonably be presumed from the mere 
existence of requirements’ contracts or exclusive dealing contracts for a single 
good. In many industries, these contracts are used by big and small sellers 
alike, and may be preferred by buyers themselves, for business reasons substan- 
tially unrelated to the restraints on day-to-day dealing which exclusive arranze- 
ments impose. Such contracts tend to reduce selling expenses and to permit more 
economical planning of production. They also enable buyers to plan on a more 
predictable basis by insuring a guaranteed source of supply. They may also 
strengthen the position of weaker competitors in the industry, and, equally 
important, they may facilitate new entry by enabling the new entrant to count 
on a certain number of sales for a period necessary to get established. 

On the other hand, requirements contracts and exclusive dealer arrangements 
may also have serious, adverse effects on competition. If there is a foreclosure 
of substantial segments of the market—as, for example, was almost certainly 
the case for independent sellers of lubricating oils and collateral products in 
the Standard Stations case—it is difficult to avoid the conclusion not only that 
there may be a substantial lessening of competition, but also that competition 
is actually restrained. Moreover, as a general rule, the greater the percentage 
of the market foreclosed by requirements or exclusive dealing contracts, the 
more difficult it is for new competitors to enter the field. 

Given the therapeutic purposes of the Clayton Act, the problem is to formu- 
late a rule that, without imposing an unnecessary large burden of proof, will 
prevent exclusive arrangements which have or are likely to have a substantial 
adverse effect on competition, but at the same time will preserve the substan- 
tial benefits of such arrangements in circumstances where they are beneficial 
to sellers, buyers, and consumers alike, without threatening to restrain com- 
petition. The ultimate problem is to determine whether the effect of the device 
in the case of purchases for resale, may be substantially to foreclose competitors 
from practicable and competitive access to the ultimate consumer, or, in the case 
of purchases for use, whether competitors may be denied substantially competi- 
tive access to raw materials or customers. In the solution of these varied prob- 
lems, distilling the Standard Stations case into a “quantitative substantiality” 
formula cannot contribute to analysis, unless it is clearly realized that the 
reasoning of that case depended upon the prior fact that substantial fore- 
closure from significant parts of the market was in fact accomplished, or seri- 
ously threatened. With that corrective emphasis, the reasoning and result in 
Standard Stations can be taken as a fairly close approximation to a desirable 
rule; i. e., that the actual or prospective foreclosure of a substantial share of 
a market to competition may substantially lessen competition or tend to monopoly 
in it. 

The fact that exclusive contracts of a certain duration are used should not 
be conclusive on the foreclosure issue in the face of evidence to the contrary. 
While it is true that such contracts all have the necessary effect of foreclosing 
segments of the market to the seller’s competitors for the period in which they 
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are in effect, this temporary foreclosure will not significantly restrain com- 
petition over the course of time whenever buyers can easily shift from one 
requirements contract to another. Moreover, even if it is found that exclusive 
arrangements of a certain duration do “foreclosure” competition to a significant 
degree, it would be unreasonable to ban such arrangements entirely where con- 
tracts for shorter periods, in light of the needs of the trade, would not sub- 
stantially interfere with competition. 

Such an examination was made without apparent difficulty in U. S. v. Ameri- 
can Can Co, (87 F. 2d 18 (8S. D. Cal. 1951) ), where the Court, proceeding under 
section 1 of the Sheriman Act held that 5-year requirements contracts were ex- 
cessively long and unduly restrictive of competition, and decreed that such con- 
tracts be limited to periods of 1 year. The same kind of examination was made 
by the Federal Trade Commission and approved by the Supreme Court, in the 
ease of F. T. C. v. Motion Picture Advertising Service Co. (344 U. S. 392 (1953) ), 
a proceeding under section 5 of the FTC Act, based, the Supreme Court said, 
on Sherman Act criteria. Of course, an analysis of this question is not entirely 
without difficulty. It might be expected, for example, that the testimony of 
buyers with respect to the need for long-term requirements contracts would not 
always be reliable, since they may be reluctant to prejudice future business rela- 
tions with the seller. However, once it has been established that competition is 
“foreclosed” in a substantial share of the market, the burden would presumably 
be on the seller to prove as an affirmative defense that the existence of the con- 
tracts or the duration of the contracts is no more than what is appropriate to 
the needs of the trade and do not actually foreclose competition. (Cf. F. T. 0. v. 
Morton Salt Co., 344 U. S. 37, 44-5, (1948)). Moreover, the facts may always 
be considered in the light of the market power of the seller, the greater the market 
power, the more likely it is that the use of the requirements contracts may prove 
unduly restrictive. 

Where exclusive arrangements are with distributors rather than with ultimate 
consumers, it should be clearly recognized that foreclosure of particular dis- 
tributors does not necessarily mean foreclosure of access to the consuming mar- 
ket, which is the most significant market involved. Thus, it is quite possible 
that even though exclusive dealing arrangements virtually foreclose the com- 
petitors of the seller from obtaining the services of certain dealers, there will 
be little likelihood of any adverse effect on competition if the competitors can 
easily obtain other dealers who have equal or substantially equal access to the 
consuming market. Needless to say, the situation will vary from industry to in- 
dustry. In the Standard Fashions case, for example, the Court found that ex- 
clusive dealer arrangements on the part of sellers of dress designs did unduly 
hinder the marketing efforts of competitors, since consumer outlets were limited 
in a number of small towns and varied greatly in popularity in-larger cities. 

In the Standard Stations case the exclusive arrangements clearly had an ad- 
verse impact on the sellers of lubricating oils and accessories ; and may well have 
had a substantial adverse effect on independent gasoline refiners, especially since 
#ll the major companies used similar contracts, and refused to sell to split-pump 
stations Generally speaking, there is less likelihood of an adverse effect on 
competition where goods are normally distributed through dealers who handle 
that particular commodity only, since typically such dealerships can be estab- 
lished with little difficulty. On the other hand, exclusive dealing arrangements 
are more likely to have an adverse effect on competition where they involve goods 
customarily distributed with numerous other goods by comparatively large dis- 
tributors. However, these are not completely safe generalizations, and each case 
should be treated on its own facts. 

The approach suggested here, as is made clear above, does not fit fully all the 
language or reasoning used in either the Standards Stations or the Maico cases. 
If the Federal Trade Commission meant in its Maico opinion to suggest that sec- 
tion 3 required a broad investigation of the competitive effects of exclusive 
dealerships once it found that they would actually, or might prospectively fore- 
close competitive access to consumers in a substantial segment of the market 
concerned, we believe it went beyond the requirements of the act. The finding of 
actual or reasonably prospective foreclosure of access to the market on a sub- 
stantial scale satisfies the requirement of the act without further broad investi- 
gation of the market. Similarly, the opinion in Standard Stations gives too 
cursory a treatment to the issue of actual or prospective foreclosure than we be- 
lieve is required in a case involving requirements contracts or exclusive con- 
tracts under section 3. On their separate facts, however, both decisions can be 
reconciled, and Maico should be viewed as requiring a finding on whether the con- 
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tracts did or might substantially deprive competitors of access to a significant 
segment of the market—precisely the point the Supreme Court took largely for 
granted in the Standards Stations case. 

The treatment of price discrimination problems in the chapter 4 of the report 
raises the most difficult issues of policy for your committee, I believe, presented 
by any of the discussions in the report of the Attorney General’s committee. 
The problem arises, I think, from the report’s tendency to emphasize one aspect 
of the problem of discrimination at the expense of the other. Price discrimina- 
tion can be, and often is, a practice which tends to weaken otherwise rigid sys- 
tems of monopoly or oligopoly. In that sense, it tends to further the goais of 
antitrust policy. The price-cutter, the chisler, and the seller who offers dis- 
counts, in the gasoline market, or the sugar industry, or in a number of other 
industries of that type, is a man who generally advances the public interest by 
his price policy. The report tends to concentrate on this undoubtedly genuine 
aspect of price discrimination. On the other side, however, price discrimina- 
tion may also hurt competition. One competitor may be put at a disadvantage as 
compared with his rivals because he must meet cost differences not associated 
with differences in efficiency. While this possibility is recognized in the report 
at many places, it may not be given sufficient emphasis in the analysis. 

A good deal of the controversy about the competitive significance of price dis- 
crimination derives from a use of the words “monopoly” and “competition” in 
different senses. The confusion of terms has come about from an occasional 
failure to distinguish the standards of “pure” and “perfect” competition, which 
are set out on pages 337-339 of the report, from those of workable competition. 
Price discrimination cannot exist in perfectly competitive markets. In such 
markets, each seller sells all the output his cost conditions permit him to offer 
at prevailing prices. The wheat farmer has no incentive to discriminate in 
order to get business, and no possibility of charging more than the market price 
at the moment of his sale. Departures from conditions of pure and perfect 
competition need not be very substantial in order to permit some discrimination 
in price to take place. 

The impetus to discrimination may arise as a result of considerable imperfec- 
tions of competition on the buyers’ side of the market; but the sellers would 
have no interest in yielding to such pressures by discriminating in price if they 
could market their output at the prevailing price. Thus, even the largest 
buyers pay the market price for wheat, cotton, bituminous coal, and other 
products sold under highly competitive conditions. In such markets, sellers 
have no motive for going below the market price, and no capacity to go above 
it, since buyers could obtain all they needed elsewhere at the market price. The 
presence of price discrimination is therefore evidence that to a greater or 
lesser degree the seller is functioning in a market which is not purely or per- 
fectly competitive. The presence of some element in the market which causes 
or permits a departure from perfect competition does not of itself prove that the 
market is being monopolized, or even subjected to very substantial or significant 
restraints of trade, from the legal point of view. Pure and perfect competition 
is not the standard of the law, and as a practical matter cannot be. On the 
other hand, the presence of price discrimination is a fact of significance in ex- 
amining the competitiveness of markets. It may help to demonstrate the kind 
of market power which is relevant for purposes of section 1 or 2 of the Sherman 
Act. And under the Robinson-Patman Act, of course, it is a fact to be evaluated 
for its own sake under the standards of that statute. 

The first gap in this section of the report is the omission of any attempt to 
define that statutory term “discrimination in price.” The matter is taken up 
obliquely in the discussion of the statutory term “commodities of like grade and 
quality” on pages 156-159 of the report. Nonetheless, the problem is important, 
and recurs to plague the report in its treatment of the basing-point problem. I 
believe the term “discrimination” in price means selling the same of closely simi- 
lar goods or services to different buyers at the same time, but at different prices, 
so far as the seller is concerned. In some cases sales’ prices will be relevant in 
determining whether the seller is discriminating. In other cases, it will be neces- 
sary to look at both transactions to determine whether the seller is discriminat- 
ing. The crucial fact is that the seller makes more in one transaction than 
another. From his point of view, that is the characteristic element, and the busi- 
ness incentive, for price discrimination. He is selling goods which cost him the 
same amount to produce at one rate of profit in one set of transactions, and at a 
different level of return in another. Thus a national or regional one-price policy 
can be discriminatory, from the seller’s viewpoint, even though no injury to 
competition among buyers may result. 
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I think the discussion of the proviso about goods “of like grade or quality” 
in the report is sound. So far as the report's treatment of the burden of proving 
competitive injury is concerned, at pages 160-167, I feel the report goes too 
far. At least the prima facie proof of competitive injury is surely part of the 
plaintiff’s case, under the statute. And it should remain his burden, in view of 
the nature of the problem of assessing the significance of price discrimination 
in the various market situations where it appears. But the practical and flexible 
approach of the Automatic Canteen case to the problem of burdens of proof, and 
burdens of coming forward with evidence, does not require so rigid a rule as that 
implied by the report. Proof that a large chain store was receiving a significant 
price advantage, not sought to be justified on cost grounds, should surely support 
a presumption of injury to competition, to say the least, in the light of the 
Supreme Court’s reasoning in the Morton Salt case. Nor is the contrast between 
injury to competition and injury to a competitor so sharp as the report seeks 
to make it. The statute speaks only of injuring, destroying, or preventing com- 
petition with the grantors or recipients of price discriminations. But a showing 
of business injury to a competitor as a result of the discrimination is the only 
way I can imagine of demonstrating that he has been put to a competitive dis- 
advantage as a result of the discrimination. “Thorough economic analysis of 
market data” by the Federal Trade Commission as a body of economic experts 
is not an incantation to be recited in all cases, nor a universal requirement 
under the law. We are not interested in reading long economic theses by the 
Federal Trade Commission, however expert, when they are unnecessary to the 
decision of cases. There is a risk in this field that easy and hard cases will 
alike be drowned in a mass of economie data, to the detriment of the enforce- 
ability of the law. 

I might mention three other aspects of this lengthy chapter for present 
purposes. 

While I agree in general with the report’s treatment of the Standard of Indi- 
ana case, that the good-faith meeting of a rival’s lower price should be an abso- 
lute defense, I may have fallen into error myself on page 183. The report notes 
that where a seller absorbs freight to reach a distant market, and quotes the 
price prevailing in that market, he should be regarded as meeting his rivals’ 
prices there, even though he is absorbing freight. I agree with that interpreta- 
tion of section 2 (b). My comment on page 183 was aimed at the related point, 
implicitly raised on page 183, and developed at greater length later, on page 203; 
namely, the attempt in the report to declare mill-net variations irrelevant in 
determining whether discriminations in price actually occur. On the good-faith 
defense generally, I think the Supreme Court, and the committee report are 
sound. The public advantage of having independent sellers of unbranded or 
privately branded gasoline is the pressure they put on the pattern of price lead- 
ership in the marketing of major company brands of gasoline. The Federal 
Trade Commission’s approach in the Detroit Standard Stations case would 
insulate the market against such pressures, and seek to carve out a protected 
zone within the market for the independent seller. That would be nice for him, 
but would deny us, as consumers, the real, if sometimes transient pleasures of a 
price war. And I may add that in gasoline markets served by strong inde- 
pendents, with adequate access to supplies of gasoline, the atmosphere of price 
war becomes a permanent condition; or, to put the matter more accurately, the 
prevailing price in such a regional market is lower than that in markets which 
do not enjoy the presence of one or more strong independents. 

Secondly, there is to my mind an ambiguity in the report’s treatment of func- 
tional discounts. While most of the report’s criticism of the Federal Trade 
Commission as to this aspect of the Standard Stations case is sound, in my 
opinion, the recommendation in the report is not clear. The language on pages 
208-209 seems to propose an absolute exemption for functional discounts “as 
legitimate pricing techniques in the distribution process.” I can find no justi- 
fication under the law for such an exemption, nor do I believe such a rule 
should be read into the law. I strongly favor giving due recognition in pricing 
practice to those economies which modern large-scale distribution methods 
permit. I think the law now permits such recognition of genuine economies, 
through the cost justification of quantity discounts, especially if the cost provi- 
sions of the act are given realistic scope. 

Finally, I should like to comment briefly on the discussion of delivered pricing 
in the report (pp. 209-219). While the report very soundly recognizes the role 
which basing point and other uniform price quotation systems may play in facili- 
tating an illegal concert of policy among sellers, and acknowledges that the adop- 
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tion of such a system is always evidence to be considered by the trier of fact 
as bearing on the issue of combination or conspiracy, it seeks to discount the 
Robinson-Patman Act aspects of such practices by relying on two recent Federal 
Trade Commission cases. Those cases, National Lead and Chain Institute, are 
put forward for the proposition that the measurement of price discriminations 
by variations in the seller’s mill-net, as in Staley, Conn Products, and Cement 
Institute, are improper, and that the law must rest on the contradictory dictum 
of Chief Justice Stone in the Staley case, that uniform delivered prices are not 
discriminatory. I find it difficult to agree that the brief and summary discussion 
of the problem in these two Trade Commission opinions was intended to have the 
effect attributed to it by the report. In any event, the report’s exclusive em- 
phasis on invoice delivered prices ignores the importance of price discrimination 
in the competition among sellers and ignores also the business and economic reali- 
ties behind competition among spatially separated sellers. 

The problem of competition among geographically separated sellers has at 
least two aspects, which are closely related: How prices are determined in each 
separate geographical market; and whether, and in what sense, sellers are dis- 
criminating in price by selling in more than one such market, at prices which 
yield them differing returns from each market. In such situations, it may safely 
be assumed that the markets are sufficiently distant, and transportation costs 
sufficiently high, that there would be no arbitraging between markets on the part 
of buyers, except for price differentials greater than the cost of transportation. 
Under conditions of pure competition, no seller would ship to two such markets 
if his return were different from each ; wheat or cotton farmers may sell through 
different markets, but only if the prices they expect to receive, net of transport 
costs, are the same from each market. If this were not so, the product would 
move toward the higher-priced market until the producers’ net receipts for sales 
in each market were equalized. Therefore, the fact that the seiler will accept 
different returns from two markets marks the presence of a market imperfection, 
which in each case may or may not be significant from the point of view of 
analysis and policy. 

Where sellers absorb freight to sell in distant market areas at net receipts below 
those earned on sales nearer home, the seller is willing to engage in the practice 
because he believes that it will pay him to do so. He calculates that he can 
secure added sales, at some return above out-of-pocket costs, without reducing 
his net receipts from his previous volume of sales in other spatially distinct 
market areas, where his market position is stronger. Such a calculation on 
the seller’s part has two principal elements: his estimate of the limits of demand 
(either seasonal or absolute), at the prices he believes most advantageous, in 
the home market areas where he has been selling in the past; and his estimate 
of the risk that rivals will penetrate his home markets by absorbing freight, 
either on their own initiative or by way of reprisal for his penetration of their 
home markets. The risks of such reprisals and the losses for all parties to 
which they could lead, are among the factors leading to the development of basing- 
point and similar systems of price quotation. One of the principal aspects of 
many such systems is that they serve as a means for limiting or eliminating price 
competition, by establishing predictable patterns of price leadership and price 
formation, through which concerted action to restrict price competition can 
readily take place. 

The fact, however, that a seller with a strong position in his home market 
is willing independently and sporadically to reduce his return on some sales by 
absorbing freight, in order to be able to sell in a distant market, is not of itself 
evidence as to the extent of competition among the sellers as a group in the whole 
series of connected markets. It does, of course, throw light on the seller’s posi- 
tion in his home market, where he is not being forced to sell at the lower return 
he receives for sales elsewhere. Such practices constitute price discrimination. 
But they are of interest, in themselves, primarily as evidence that the industry’s 
product is not sold in a single market, but in a series of interrelated and over- 
lapping markets, the boundaries of which will be somewhat different for each 
seller, depending on his location. Insofar as the seller is independently absorb- 
ing freight in order to meet and match, or to undercut, rivals’ offerings in the 
distant market, his discrimination in price will be in effect a competitive move, 
so far as the distant market is concerned. 

The report takes account of this contention, on page 216, but dismisses it as a 
theoretical economic idea, irrelevant to competition among buyers. This is de- 
batable. But what the report does not face is the possible impact of such prac- 
tices on competition among sellers. That impact may be favorable or unfavor- 
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able, depending on circumstance. But it serves no purpose to deny that the 
problem exists. 

In addition, I should like it to appear that I disapprove of the report’s criti- 
cism of the Rigid Conduit case, as to which the report fails to make clear that 
I agreed with Professor Schwartz, on pages 220-221. 

I have little to add today to the report’s comments on administration and en- 
forcement. In chapter 8 I was among the dissenters as to the use of grand 
juries to investigate possible violations of the antitrust laws. The historic func- 
tions of the grand jury are very broad, and I can see no impropriety, against that 
background of history and usage in the practice of grand jury investigations of 
antitrust problems. I disapprove giving prosecuting officers the power of sub- 
pena, for the reasons well stated on page 348 of the report, and fail in any event 
to see how documents alone can give the Government all the information it 
needs in order either to draft an intelligent complaint or to decide whether to 
proceed criminally or civilly. 

In antitrust cases I generally prefer the civil procedure, through which sub- 
stantive and permanent changes in market structure or industry practice can 
be accomplished. But I agree that criminal proceedings have a role in antitrust 
enforcement, in a variety of circumstances. That being so, the criminal penal- 
ties should be made significant, by an increase of fines to at least $50,000 as 
recommended by the Department of Justice. 

I have grave doubts about further extensions of the clearing practices of the 
Department of Justice, consent-decree procedures have proved their utility in 
recent years. The railroad release letter practice is to my mind less satisfac- 
tory, and comes close to an advisory opinion procedure, which has no place in our 
legal system. Negotiations before the filing of complaints, as recent experience 
indicates, are full of pitfalls, and raise more problems than they can be ex- 
pected to settle. 

While most of the report’s comments on trial practice are sound, I warn 
against any tightening up of pleading requirements in antitrust cases, as recom- 
mended on page 363. This recommendation is contrary to the whole current 
of procedural reform in recent years, and would put an unequal burden on anti- 
trust plaintiffs, as compared with other plaintiffs. The Supreme Court long ago 
recognized that antitrust pleading was necessarily general, and in private liti- 
gation it is especially important not to insist that the complaint state facts 
peculiarly within the knowledge of the defendants. 

Several of the report’s recommendations, both as to trial practice and other- 
wise, would weaken the private treble damage action as a means of enforcing 
the law, and of encouraging self-enforcement. These I oppose, at least for Sher- 
man Act violations. As to the discussion of a statute of limitations, I was with 
the minority, on pages 384-385, in supporting a uniform statute of limitations, 
without putting undue burdens on private litigants either with regard to the 
time of their filing, during the pendency of a Government suit, or with regard 
to the period for which they can recover damages. Such suits are hazardous 
enough, as the record makes clear, without further reducing their deterrent 
value. 

II. LEGISLATIVE RECOMMENDATIONS OF THE REPORT 


Perhaps the most important single legislative recommendation in the report 
is that the Congress repeal the Miller-Tydings Act and the McGuire Act, exempt- 
ing State-authorized resale price maintenance arangements from the antitrust 
laws. I strongly favor that recommendation, and I believe that the widespread 
disregard of these laws in many markets, and the growing dissatisfaction of 
businessmen and consumers with their effect, should provide a favorable cli- 
mate for their repeal. Canada, Sweden, France, and other countries have 
recently taken action against resale price maintenance. I hope that this de- 
pression-inspired restrictive and protective practice can soon be relegated to 
history, as an experiment amply proven to be a mistake, both in principle and in 
experience. 

I have commented above on certain of the other legislative recommendations 
in the report, notably those on increasing the fines in antitrust cases, giving 
the judges discretion as to doubling or trebling damages in private litigation, 
and adopting a uniform statute of limitations. The recommendation that the 
United States be authorized to sue for damages when injured by antitrust 
violations could become a very important enforcement weapon, and I hope you 
will give it prompt and favorable consideration. The report recommends that 
the Government recover only actual damages, rather than the treble damages 
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available to States, municipalities, and individuals. While there are reasons 
for so limiting the recoveries of the United States, I feel as a taxpayer that 
those reasons are outweighed by the contrary considerations of deterrence which 
generally justify the trebling of damages, and I should favor giving the Govern- 
ment full antitrust status as a “person” authorized to sue for damages. 

With regard to the Robinson-Patman Act, I support the legislative recom- 
mendations made in the report, with varying degrees of enthusiasm. The 
criminal provisions of the act have been little used, and fail to serve a useful 
purpose. The brokerage provisions, as they have been applied, have worked 
unjustifiable hardship on cooperative buying agencies and other devices for 
improving the market position of small sellers. And the special provisions of 
section 2 (c), (d) and (e), dealing with indirect forms of price concession, have 
not proved to be useful. They are easy to evade, and deal with basically the 
same problem as the more general prohibitions of section 2 (a), which includes 
indirect as well as direct forms of price discrimination. If they cannot be 
reconciled with the general purpose of the law, they should be amended to 
do so. The quantity limit proviso of section 2 (a) is in a different category. 
It authorizes quantity discount limitations even where such discounts could be 
justified by differences in cost, in situations where persons qualified te claim 
the discounts are so few as to render the quantity discounts “unjustly dis- 
criminatory or promotive of monopoly.” The effective remedy for this problem, 
surely, is to attack the existence of the monopoly situation, under section 2 of 
the Sherman Act, rather than to deny the monopolist or near-monopolist a 
minor, though presumably cost-justified advantage of his position. The pro- 
viso is presently before the courts for the first time. It would do no harm to 
delay legislative action until the courts have clarified the section. On the 
other hand, there is no place in the antitrust laws for even a discretionary 
limitation on efficiency. 

Chapter 5 of the report suggests the repeal of section 33 (b) (7) of the 
Lanham Act, and a corresponding clarification of section 46 (a). I disagree 
with that recommendation, for reasons stated on p. 260 of the report. 

One of the important legislative recommendations of the report appears at 
p. 342. It is that tariff legislation expressly recognize the purposes of the anti- 
trust laws as one of the justifications for and objectives of both unilateral and 
negotiated tariff reductions. This proposal supplements the recommendation 
that the Department of Justice and the Federal Trade Commission, in carrying 
out their duties, systematically examine the market effects of tariffs and appro- 
priately transmit their findings to the President, the Tariff Commission and the 
Congress. The tariff has longe been known as “the mother of monopolies.” 
Many market situations have a distinct tariff aspect, and similar results, as 
the report points out, are achieved by a variety of State, local and national 
laws imposing market restrictions. 


Ill. RECOMMENDATIONS FOR FURTHER STUDY IN THE REPORT 


The report makes certain recommendations for further studies, which will I 
hope be taken up by your committee. 

In the first place, it recommends, on p. 116, a complete review of the prob- 
lems presented by the interlocking directorate provisions of section 8 of the 
Clayton Act. The policy behind section 8 is now easily avoided, due to the 
form in which it is drafted. It may be that interlocking directorates are an 
important problem affecting the competitive character of the economy. If so, 
then section 8 is clearly inadequate to the task of restricting such arrangements 
infact. A full scale study by a congressional committee, armed with the subpena 
power, is necessary before section 8 can be rationally reexamined. 

Secondly, the report recommends (p. 342) that study be given to the tax 
aspects of the problem of competition and monopoly. The report urges that the 
tax elements of the problem be thoroughly reviewed, and I[ believe the recom- 
mendation is an important one. Many students believe that the tax laws 
encourage mergers, and discourage the voluntary sale of the component units 
of major enterprises. I am not now prepared to recommend specific legislation 
in this field. But I believe it is a fruitful area for serious legislative inquiry. 

Thirdly, the report recommends that consideration be given to tariffs, and 
to State, local, and national laws whose purpose or effect may be to restrict 
competition, as, for example, in bidding on Government contracts. The problem 
of national and interstate trade barriers created by law is a broad one, where 
encroachments on the free market can and do occur piecemeal and unnoticed. 
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Finally, and perhaps most important of all, chapter 6 of the report makes a 
series of recommendations for congressional review of its policy towards the 
application of antitrust standards in relation to the regulated industries, 
especially the transportation industries, the primary jurisdiction doctrine, and 
the present status of agricultural cooperatives. This chapter raises and outlines 
very clearly some of the most important unsolved problems of the economy. 
With regard to the entry of competitors ,the merger of licensed competitors, and 
the status of rate agreements among competitors, the Transportation Act, the 
Shipping Act, the Civil Aeronautics Act, the Communications Act, and certain 
other statutes bristle with problems. The report indicates the nature of the 
conflict these problems presents—a conflict between more competition, on the 
one hand, and protection for the firms within the industry, on the other. 
This is a field in which I strongly believe that a full dress congressional study 
could make an important contribution to national policy. The regulated indus- 
tries present different problems. Some, like trucking, have greater competitive 
potentials than others—the railroad industry, for example. The problems raised 
are complex, but they are important. Should a single agency regulate competing 
industries? Should the same restrictions on entry apply to new and expanding 
industries, like trucking, as apply to old, established and rather undynamic 
industries, like the railroads. Much of our legislation on these matters developed 
in the depression era, and inevitably reflects some of the restrictionist and 
protective spirit natural in a period of depression. The entire matter should 
be reviewed in the light of modern experience, and the prevailing philosophy of 
the Employment Act of 1946, committing the National Government to stabilize 
the economy, and to assure its capacity for growth, through the use of fiscal 
and monetary policy, on the one hand, and its reliance on free competitive 
enterprise, on the other. 


IV. OMISSIONS FROM THE REPORT 


I made it clear in my statement of partial dissent, parts of which appear at 
pages 388, 98 and 383 of the report, that I regret the committee’s failure to 
endorse the possibility of action by means of international agreement to protect 
the American economy against exploitation by foreign cartels. This is a most 
important problem, where a lead from our Government now could within a 
generation produce a major change in the economic situation, and really signifi- 
cant economic benefit to the American people. 

I do not wish to burden the committee by repeating here what I said on the 
subject in the report. May I add to that statement, however, a comment on 
the position taken by our Government before the Economic and Social Council 
of the United Nations on the matter? On the 4th of April, the U. N. published 
the comment of our Government on the proposed international agreement sub- 
mitted by the Council for the consideration of governments. That statement 
opposed any kind of broad international agreement of the type offered by the 
committee. It did not merely oppose the draft agreement submitted. It vetoed 
any approach to the problem by international action. 

Two reasons are advances for this conclusion. They are stated in these terms: 
“In order to recommend action against cartel practices, the proposed interna- 
tional body would be required not only to find that such practices exist but that 
they have harmful effects on production or trade in the light of very general 
criteria. This latter determination would be extremely difficult for a body 
of governmental representatives to make in the light of the substantial diverg- 
ences in approach previously referred to, and, in the opinion of the United 
States Government, would likely result in the condoning of restrictive practices 
or in no agreement by the international body on the disposition of complaints 
brought before it. In addition, since action under the proposed agreement would 
be primarily a matter of enforcement procedures under national laws, the present 
stage of development of national legislation offers little hope that recommenda- 
tions of the international body could be effectively carried out. While en- 
couraged by the progress which has been made in recent years in this field, the 
United States does not feel that the point has been reached at which a broad 
international arrangement of the type proposed by the committee could be 
successfully implemented.” 

Both reasons are unsound. The standard established by the proposed agree- 
ment, which is that of the Havana Charter, and of many foreign laws on the 
subject, while admittedly less strict than that of the Sherman Act, represents 
the only possible compromise of American and European views on the monopoly 
problem. This standard is now being successfully applied by legal bodies in other 
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countries, and presents no difficulties greater than many which our courts and 
Federal Trade Commission deal with daily. The second reason advanced by 
the Government is equally unsound. The acceptance of an international agree- 
ment would be the strongest possible stimulus to the development of foreign 
municipal law on the subject of monopolies and restraints of trade. It should 
be noted that section 5 (1) of the proposed U. N. agreement obliges signatory 
governments to bring their domestic law at least to the standards of the agree- 
ment. American action before the U. N. in torpedoing this proposed agreement 
will certainly discourage, and may well set back indefinitely the development of 
foreign laws against cartels and restraints of trade. 

This action by the administration has been little noticed by the press, and 
I have come across no congressional criticism of it. It completely reverses a 
policy pursued with great vigor and tenacity by the two previous administrations, 
and threatens to undo much that was slowly and laboriously accomplished by 
skillful and farsighted American diplomacy. The matter deserves full consid- 
eration, for I believe it represents clear-cut action against the public interest. 
It is supported mainly by those few shortsighted American business interests 
which seek protective immunity for their operations abroad. 

Secondly, I commented in my statement of partial dissent on the failure of 
the report to appraise the adequacy of enforcement methods and programs, with 
regard to mergers, the selection of cases, and the need in appropriate cases for 
accomplishing structural changes, through antitrust decrees, in those industries 
which approach monopoly in their organization and behavior and satisfy the 
other standards of section 2 of the Sherman Act. I am optimist enough to 
believe that the antitrust laws can actually be used to bust important trusts, and 
that a great deal of good can be accomplished in other ways by actually enforcing 
the antitrust laws. Complete compliance can never be expected. But antitrust 
enforcement can be a significant influence, opposing strong tendencies toward 
monopoly in the economy, and helping to guide the development of markets into 
more effectively competitive paths. The process of investigation, the revelation 
and discussion of problems in specific industries, the review of doctrines of law, 
all these activities of congressional committees and other public bodies have their 
impact on the advice of lawyers and the policies adopted by businessmen, even 
when they are not followed by specific litigation. The antitrust laws are not 
enforced only by court and Federal Trade Commission proceedings, although the 
continuous pressure of such proceedings is essential, of course, to effective en- 
forcement. These laws have their most important economic influence through 
self-enforcement—the adoption of programs and policies by businessmen, in the 
light of the counsel they receive from lawyers, and their avoidance of certain 
restrictive courses of action which could well involve the risk of litigation and 
treble damages. An intensive review by your subcommittee of the enforcement 
of the Celler-Kefauver amendment to section 7 of the Clayton Act, to take one 
example, could I believe, have a significant influence both on the enforcement 
policies of the Government and on the advice which lawyers give to their clients. 

The influence of antitrust ideas and policies goes further. Some of the most 
vital accomplishments of antitrust in recent years have come about through the 
pervasive influence of the philosophy of competition in other areas of Govern- 
ment policy. The structural changes which have been accomplished in the 
aluminum industry for example, represent a relatively successful coordination 
of antitrust and other Government policies notably those with regard to the 
disposal of Government-owned facilities, and tariff policies. If much remains 
to be done in that industry, it is indisputable that progress has been made, over 
the last 15 years. And that progress gives us a model for the kind of thinking 
and action which will often be desirable in seeking to carry out a program for 
seeking as much competition in the economy as is feasible and desirable, without 
interfering with growth, efficiency and the possibilities for progress. 

I can give you one example of a situation where a review of existing regula- 
tory policies in the light of antitrust ideas is needed: the policy for the regula- 
tion of oil production. At the present time, as a result of a series of historical 
accidents, the oil producing States regulate the amount of oil that can be pro- 
duced under State statutes, generally called conservation statutes, whose prin- 
cipal purpose and effect is to adjust available market supplies of oil to estimated 
demand at prices considered fair by the oil producing States. Congress has 
broadly authorized State conservation controls under an interstate compact, 
which provides, however, that “it is not the purpose of this compact to authorize 
the States joining herein to limit the production of oil or gas for the purpose of 
stabilizing or fixing the price thereof, or create or perpetuate monopoly, or to 
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promote regimentation, but is limited to the purpose of conserving oil and gas and 
preventing the avoidable waste thereof within reasonable limitations.” At the 
present time the problem of the oil industry is not merely that the oil States are 
earrying out a horse-and-buggy kind of regulation, which adds considerably to 
the cost of producing oil: the system is rapidly approaching a point of frustration. 
As oil imports increase, from Venezuela, the Middle East and Canada, the only 
possible response of Texas, Louisiana, and Oklahoma is to limit their own oil 
production, and to seek protection through the tariff. The oil production control 
system is proving to be self-defeating, like every other production control cartel 
plan in history, in which the parties seeking to control the market did not have 
full power over supply and preduction. The patchwork of statutes and practices 
under which oil production is now regulated by the States is expensive, unfair, 
and contrary to the resolution of Congress authorizing the compact. It badly 
needs thoughtful reexamination. 


Vv. PROBLEMS FOR THE FUTURE 


Apart from the various recommendations for enquiry which I have already 
mentioned, I have a few further suggestions to make to you, at the request of 
your staff, by way of conclusion. 

We have come to the point in our thinking about economic policy, I believe, 
where the answers to certain questions could throw a good deal of light on the 
preconceptions of the law. 

In the first place, we sometimes forget how great a revolution in our concepts 
of economic policy has been brought about by the experience of the last 22 years, 
in seeking an overall stabilization of the economy through the application of 
fiscal and monetary measures. Mistakes have been made; false starts have been 
made and corrected; men have learned from their successes and their failures. 
We no longer live in the shadow of prolonged depressions or uncontrollable 
inflation. Both parties have accepted these principles. The American people 
know, I believe, that depressions are made by man, and can be largely controlled 
by man. We have come a long way toward curing the historic instability of 
capitalism, with its tragic and unnecessary human and economic wastes. Men 
differ about how much unemployment should be tolerated for short periods; 
they no longer differ about the responsibility of the Federal Government for see- 
ing to it that aggregate purchasing power in the Nation is sufficient to elicit 
high levels of employment and production from the economy. The specter of 
stagnation has yielded to a healthy preoccupation with problems of growth and 
expansion. We no longer view economic policy as a key to sharing the poverty 
and misery of depression. We have come again to the older vision of econmics 
as the study of the wealth of nations—a systematic means of examining those 
forces and factors which should permit men to master their environment, and to 
seek, through their daily work, steady and widely shared increases in economic 
welfare. The concept of the Employment Act of 1946, that the Government can 
and should control booms and slumps, has entirely changed the environment 
within which we view the labor problem, the tax problem, and our special concern 
here, the significance of the antitrust laws. 

This change in our perspective toward economic policy, one of the great his- 
toric accomplishments of this generation in Government, has many consequences 
for antitrust policy. The quest for competition is far more feasible and pro- 
ductive in a stabilized, expanding economy than in a depressed and stagnant one. 
As a policy, competition has much to contribute in a growing, reasonable stable 
economy. Competition can and should help to make the task of economic stabili- 
zation through the use of monetary and fiscal means easier and cheaper than it 
would otherwise be, and it should help to reduce the risk that we can buy sta- 
bilization of employment only at the dangerous price of steady doses of price infla- 
tion. Above all, the goads and pressures of competition should contribute very 
strongly to the end of assuring us that stabilization of employment will lead 
to steady increases in productivity, improvements of management and tech- 
nology, and regular and even accelerated increases in production. 

In that context, what task should your committee set for itself? I believe 
your greatest long range contribution can come in the realm of research and 
education. I should urge you to bring together the relevant data bearing on the 
role of competition for an expanding and stabilized American economy, and to 
expound its significance in clear and vivid form. 

What kinds of data do I have in mind? 
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First, I should urge you to assemble data on the advantages and disadvantages 
of bigness in the economy. Many students, like Schumpeter, David Lilienthal, 
and others, have defended big business and even monopoly as a necessary condi- 
tion in our society for technological advance. Invention, research, and the ad- 
vantages of science, both in technique and in management, are, such men tell us, 
the reward of bigness in the economy. It would be interesting to take certain key 
technological advances in industry, and trace the pattern of their discovery and 
adaptation by industry. How many were invented or discovered in the great 
laboratories of American industry? How many came ultimately from smaller 
companies, from universities, from abroad, from Government laboratories? Did 
the industry welcome or resist the innovation? Were the large firms or the small 
firms characteristically first to adopt new methods? How rapidly and effectively 
was the new technique absorbed? How does the American record in this regard 
compare to that in other industrialized countries? 

I think a series of case studies of this type, dealing with important innovations 
in, say, the steel, chemical, electrical, aviation, and automotive industries, couid 
give us some insight into an issue which lies at the heart of our antitrust phil- 
osophy. It could help either to confirm or seriously to challenge one of the main 
premises of the antitrust laws—that competition is a better stimulus than monop- 
oly to cost-reducing innovation. Such a study would also throw light—perhaps 
a rather cold light—on the comparative position of American industrial tech- 
niques. We tend complacently to assure each other that our know-how, our busi- 
ness management, our industrial research, our planes, tanks, and machines gen- 
erally, are superior to everybody else’s, and especially to those of the Russians. 
If we get past the vanity of national pride, and the self-serving declarations, 
which feature most discussions of this problem, we should be able to find ont 
much of great importance to public policy. The problem of productivity and 
long range technological advance has many facets apart from the traditional 
issues of competition and monopoly. It raises basic questions about the organi- 
zation, the orientation, and the originality of science in this country. A care- 
fully planned and judicially conducted inquiry into problems in this area could 
be of far-reaching value in the formation of private and public policy toward the 
development and use of knowledge, and the long-term goals which competition is 
supposed to serve in our economy and society. 

Secondly, what are the facts about the managerial and other economies of 
large scale production? Do large firms have consistently lower or higher costs 
than small firms in the same industry? How big is “bic’”’ for these purposes? Is 
monopoly inevitable if we want to retain the cost advantages of large-scale pro- 
duction? These are not always easy questions to answer, especially where the 
firms in question have different product-mixes, and different accountants. 

Existing studies are full of pitfalls. Yet many people are firmly convinced 
that big business is highly efficient, or, on the other hand, highly inefficient. 
From the popular literature on the subject, one would conclude either that big 
business is a semireligious movement, which the country should gratefully em- 
brace, or that big firms were so clumsy and lethargic that they would soon join 
the mastodon in oblivion. Prof. Caleb Smith, of Brown University, in a chapter 
of the recent book Business Concentration and Price Policy, published by the 
National Bureau of Economie Research, puts forth the suggestion that the staff 
of a congressional committee could produce a monograph “of very great value” 
on the relation of cost to size of plant—and perhaps to size of firm as well—by 
reviewing the data accumulated by the national war agencies during World 
War II, and presumably also by the economic control agencies of the Korean 
war period. I strongly endorse his suggestion, and urge that such a study as he 
proposes be made, and be supplemented by fully considered testimony drawn 
from selected industries on the costs of firms of different sizes, and their capacity 
to compete with each other. Such a study could be of real importance in clari- 
fying one of basic elements in antitrust policy, the conviction that legal pro- 
cedures against restraints of trade are justifiable from the point of view of 
long-run economic advantage, as well as for other reasons. 

An inquiry addressed to these fundamental elements of antitrust policy, as 
well as to the specific and more topical issues to which I and other witnesses 
have called attention, could I believe lay the groundwork for a real advance 
in the structure and administration of our antitrust and related statutes. The 
findings of such a study, coupled with those of the earlier reports of this com- 
mittee, might lead very far in the evolution of a body of law which is and has 
heen one of the remarkable achievements of our system of jurisprudence. 
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Mr. Rostow. Now, perhaps, since we have a few minutes before 
lunch, you would prefer to have me go into this dissent question, now. 

The Cuarrman. You handle it in any way you wish. 

Mr. Rostow. In that case, I will get the outline of this statement 
that I have prepared at the suggestion of your staff, covering those 
various points. 

I am glad to appear here, at your request, to give my views on the 
program of the nai Socata and my suggestions as to what the sub- 
committee might usefully do in the future, particularly in relation 
to this recent report of the Attorney General’s committee that we 
have been talking about. 

Following the very valuable work this subcommittee has done in 
past years and the useful reports which it has filed, I look forward 
to efforts on your part which should help to bring about a major step 
forward in the evolution of our antitrust policy. 

Now, if we take a look at the report which the Attorney General’s 
National Committee has filed, what, if we sum it up, can we say that 
that committee has accomplished, and what, in general, should your 
committee do with respect to that report? 

While I did not agree with all of that report, as the discussion here 
this morning has made abundantly clear, I do believe it is a creditable 
achievement and I hope it will be deemed to merit serious and critical 
study by this subcommittee and other bodies. 

As I see it, the report accomplished four principal objectives. In 
the first place, it constitutes the first major analytical restatement 
and survey of the antitrust laws as a whole, relating all parts of the 
law to the basic philosophy of the Sherman Act, which is stated clearly, 
and I hope in a form which will gain general acceptance. 

Secondly, the report contains certain recommendations for legisla- 
tive change, of varying merit from my point of view. These recom- 
mendations will undoubtedly be considered in due course. 

Thirdly, the report points out the need for a broader study of certain 
topics, a study of the kind that was beyond the scope or the resources 
of the committee itself, and some of those suggestions for further 
study are, I believe, of considerable merit and significance. 

Finally, by failing to deal with certain topics, the report has helped 
to direct attention tothem. And I hope that most of the matters which 
the report in my judgment fails to cover can be dealt with by this 
and other appropriate committees of the Congress. 

I should like to comment briefly on each of these four general aspects 
of the report. 

: In the first place, considering the report as a restatement of law, 
if you will— 

do not have to emphasize to a subcommittee of the Judiciary Com- 
mittee the contribution which a unified presentation of ideas can 
make to the development of thought and of law. 

The Attorney General’s committee’s report rests on an analysis of 
the whole body of the antitrust law. I should hope your committee 
would review that analysis and put the weight of your authority 
behind those parts of it with which you agree and indicate your 
disagreement with those parts that do not gain your support. 

Such a critical discussion of the legal theories involved should have 
an important influence on the courts and the bar and the development 
of legislative policy in antitrust and related areas—especially, may I 
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say, with some emphasis, in relation to policy for that important seg- 
ment of the economy which is now regulated directly by administra- 
tive agencies. 

The report starts with a discussion of the Sherman Act, to which the 
subsequent analysis of the Clayton Act is deliberately subordinated. 
The presentation of the Sherman Act in the report is, I believe, a faith- 
ful version of dominant ideas in its history and development. It dif- 
fers somewhat from interpretations of the Sherman Act which have 
gained some currency in recent years, and it may be useful to comment 
on it for a few minutes. 

I wish to emphasize that the presentation of the Sherman Act in 
the report was unanimous—a factor of major significance in evaluat- 
ing the report. 

The most important fact about the report is that it proposed no 
change in the Sherman Act, or in its fundamental interpretation. 
Thus, the report rejects many current and recent suggestions for basic 
revision in antitrust policy, suggestions which have been put forward 
with considerable force by various writers and committees working in 
this field. 

The report goes back to the Supreme Court decisions of 1911, an- 
nouncing the rule of reason as the basic canon for construing the 
statute. As the report comments, “the controversies of an earlier day 
over the reasoning of those cases have receded into history.” If the 
Standard Oil case and the Tobacco case, of 1911, are “reexamined in 
the light of modern developments, rather than the old debates,” their 
“structure and analysis help to restore perspective.” 

What the committee finds, in the light of its reading of the Stand- 
ard Oil and Tobacco cases, is this: The rule of reason, as it has de- 


veloped, confers a narrowly limited discretion on the courts. It per- 
mits the courts to decide only whether the conduct under review con- 
stitutes a monopolization, or an undue limitation on competitive con- 
ditions. The rule of reason does not permit the courts to seek to dis- 
tinguish good from bad trusts; it does not permit an exception for 
progressive or well-managed or ot wes trusts; it does not permit the 


courts to determine whether special conditions in an industry, such 
as high overhead costs or the prevalence of so-called cutthroat compe- 
tition, can justify private government of an industry or a market. 

When we say that the rule of reason permits the courts to decide 
only whether conduct “unduly” or “unreasonably” limits competi- 
tive conditions, those words have a largely quantitative significance: 
that is, the question they pose is one of degree, in the light of a basic 
policy favoring competition, and condemning monopolization and 
extensive restraints of competition. 

Secondly, the report, following the Standard Oil and later cases, 
interprets section 1 and section 2 of the Sherman Act as dealing with 
different phases or degrees of the same phenomenon—restraints of 
competition. 

Although the act has some common-law background, it rests on a 
clear-cut and independent legislative policy, and is not narrowly 
restricted by common-law precedents. 

The “main cause” leading te the passage of the Sherman Act, 
the Supreme Court said in the Standard Oil case, was “the thought 
that it was required by the economic condition of the time.” Con- 
gress was concerned with the public and private injuries which could 
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and did result from “the vast accumulation of wealth in the hands of 
corporations and individuals,” stemming from the facility for com- 
bination which our State corporation laws permit. This positive and 
vital conception of the purpose of the act is and should be the decisive 
factor governing its construction, in the committee’s view. 

The two crucial terms in the act defining the substantive offenses, 
“monopolization” and “restraint of trade,” are interpreted by the 
Standard Oil case, and by this report, to refer to restraints of compe- 
tition of different degrees of completeness. Monopolization presup- 
poses a high degree of monopoly power in a market, the power to 
control prices or restrict the opportunity of competitors, whether or 
not such power is achieved by conduct which independently violates 
section 1 of the act, and whether or not the power is used abusively or 
unreasonably. 

The restraints of trade covered by section 1 include arrangements 
which confer less complete degrees of power over competition in 
the market. Thus the report highlights cases, like the first Reading 
case, and the Socony-Vacuum case, where a violation of section 1 
was found, but it was expressly decided that the defendants did not 
possess the amount of market power required as an element of the 
cause of action under section 2. I should add, myself, to this list 
the old and important railroad combination cases as illustrating the 
same vital principle. 

Against this background, and as a third major aspect of the report’s 
analysis, the common debate about the so-called per se violations falls 
into perspective. There is no conflict between the so-called rule of 
reason and per se cases, as the report presents them, and the report 
does not seek in any way to qualify the strength of the per se cases as 
precedents. 

Under the rule of reason, as the report conceives it, the courts are 
required to determine only whether the conduct of defendants con- 
stitutes an undue limitation on competition. 

Certain kinds of behavior, like price fixing, market division, and 
boycotts, to take the most common examples, were said by the Stand- 
ard Oil case itself to be “conclusively presumed” to be illegal, by rea- 
son of their character or their effect. They were forms of business 
conduct which could have no purpose, and no market effect, other than 
the severe limitation of price competition. 

Therefore, in such cases the main problem of the court, as in the 
trade association cases, the Appalachian Coals case, and the Board of 
Trade case, is to determine as a question of fact whether what the 
defendants did significantly influence prices, or the business opportu- 
nities of their rivals. Once that fact is determined, the cases are 
largely decided. Sometimes the issue is difficult to determine, since 
modern price fixers rarely use direct price agreements to accomplish 
their en at least if they are well advised by counsel. 

So we have a long, and on the whole, consistent series of cases con- 


sidering whether trade association plans, buying programs, basing- 
point systems or common-sales agencies do or do not constitute price 
fixing or price control—that is, quantitatively significant, and there- 
fore undue limitations on competitive conditions in carefully defined 
markets. 

Fourthly, the report’s analysis of the main thrust of the Sherman 
Act frames its approach to the Clayton Act. The Clayton Act was 
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passed to impose even more severe limitations than those of section 1 
of the Sherman Act on certain practices, which the Con con- 
cluded were inconsistent with competition in character—such as tying 
clauses—or were particularly dangerous to competition in their cumu- 
lative eect aaah as mergers. 

Section 2 deals with price discrimination ; section 3 with contractual 
arrangements through which the buyer of a commodity undertakes not 
to deal with competitors of his sellers; section 7 with mergers, and the 
fourth paragraph of section 8 with interlocking directorates. 

With some variations in phraseology, the general test of illegality 
established by these sections of the Clayton Act is that the practices 
they define are condemned where their effect may be substantially to 
lessen competition or tend to create a monopoly in any line of com- 
merce. 

Section 2, as amended in 1936, has an additional standard—that 
specified classes of discriminations in price are also illegal where their 
effect may be “to injure, destroy, or prevent competition with any per- 
son who either grants or knowingly receives the benefit of such dis- 
crimination, or with customers of either of them.” 

The CHamman. We will now adjourn until 2:30, and you will 
resume then. 

Mr. Rostow. Very good, sir. 

(Whereupon, at 12:45 p. m., the subcommittee adjourned to recon- 
vene at 2:30 p. m. the same day.) 


AFTERNOON SESSION 


The CuarrMan. You may proceed. 

Mr. Rosrow. I thought Mr. Chairman, if it meets with your ap- 
ie I might say a few words, now, about this dissent matter that 

rofessor Oppenheim discussed this morning, and the whole handling 
of committee procedures, because of the risks which you pointed out 
before, that our hearing today may be interrupted by the proceedings 
of the House. 

I was the person to whom Professor Oppenheim referred this morn- 
ing as having raised the issue of dissent in the very beginning of the 
history of the committee’s work. When I received the invitation to 
serve on the Attorney General’s committee, the paragraph in the terms 
of reference about the right to dissent seemed to me ambiguous and I 
made it a condition of my acceptance of membership on the committee 
that that paragraph be interpreted as allowing members the right to 
dissent in their own names. 

The Cuarrman. Did you put that in writing ? 

Mr. Rostow. In a telegram to the chairman, accepting on this con- 
dition, that the paragraph in the terms of reference be so interpreted. 

I thought no more about it, assuming, of course, that this interpre- 
tation of the paragraph was correct, until sometime in the fall when a 
routine committee communication about procedure indicated that the 
cochairman felt that there would be no right to dissent in one’s own 
name, at all. 

The Cuatrman. Did you get any answer to your original protest ? 

Mr. Rostrow. Well it wasn’t a protest, it was a condition of my ac- 
ceptance. 

he CuarrMan. But there was no comment received by you ? 
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Mr. Rosrow. No comment received at all. 

When I received a communication in the fall, indicating that the 
procedure on dissent—that dissents would be anonymous, I immedi- 
ately raised the issue with the cochairmen and thrashed it out with 
them in a series of calls and letters. As a result of that series of dis- 
cussions, I received a letter which was dated December 30, 1953, which 
confirmed, as I thought, my original] position in accepting membership 
on the committee, that any member who so desired would have the right 
to dissent. 

Now I felt satisfied at that point and continued my work on the com- 
mittee and its various work groups. 

That letter I took to be a basic assurance of the right to dissent as 
I have seen it operate in other committees and as I thought was uni- 
versally accepted. I quite agree with you that I have never heard of 
a public body with a procedure which limited or qualified in any way 
the right to dissent. 

Therefore at the very end of the proceedings of the committee, I 
was surprised, so far as I was concerned, to discover that while the 
right to sign dissents had been acknowledged as a result of the series 
of conversations that I had conducted—and, of course, all members of 
the committee were informed of the outcome of those conversations so 
that everyone knew there was a right to dissent in his own name—I 
was surprised to discover that the cochairmen thought they had the 
right nonetheless to divide dissenting statements up and to decide 
_— they should be printed and/or in any way to edit statements of 

issent. 

So far as I was concerned, I was surprised by the position taken by 
the cochairmen at the very end of the proceedings of the committee, 
and, as you noted this morning, I protested to the end against the action 
which they took. 

Now I Bet that Professor Oppenheim this morning justified his 
position in part by what might be called the entering wedge or sliding- 
slope argument—slippery-slope argument—that if they had conceded 
to Professor Schwartz, the privilege of publishing a long dissent such 
as he wished to do, others would have insisted on equal rights and the 
whole report would have been fragmented and broken up. 

The Cuatrman. Do you think this idea was Professor Celia. 
idea, rather than the committee’s idea? 

Mr. Rostrow. I don’t recall it ever having been put toa vote. I was 
not at the December meeting but I do not recall it having been put to 
a vote. 

The Cuarrman. No vote was reported to you. 

Mr. Rostow. No. 

The Cuatrman. You can see why this report is called the Oppen- 
heim report, now. 

Mr. Rosrow. The difficulty with this argument it seems to me is that 
it ignores the fact that a very strict bar order has been established. 
A terminal date was set up for the filing of dissenting and concurring 
opinions and the committee was told in no uncertain terms that no 
statements would be accepted after that date. 

Now the reason for that was that they were very anxious to get the 
report out by a given date. 

Actually, only two general statements of dissent were received with- 
in the time fixed, and under the rules of the committee, no one else had 
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the right to submit such statements, although all had equal oppor- 
tunity to submit such statements and all knew of their ne of 
filing written dissents in their own names if they so wished. So it 
seems to me that the picture of 20 or 30 separate ee statements, 
while a possibility, was not a practical possibility under the bar order 
that had been established. 

The Cuamman. Even if there were 20 or 30, fairness and justice 
should have dictated the reception and publication of those dissents. 

Mr. Rosrow. I certainly agree with you, sir. 

The Cuamman. And as you say it is within the realm of reason to 
suppose that there wouldn’t have been 27 or 30 of those decisions. 

Mr. Rostrow. There weren’t in fact, although everyone knew of the 
right to file such statements if they wished to do so. 

The Cuamman. Do you think the failure to have these minority 
opinions identified has weakened the report ? 

Mr. Rosrow. I didn’t find the majority opinions, did you say? 

The Cuatrman. I didn’t find the minority opinions. Do you think 
the failure to identify the minority opinions, and the inability of any- 
body to dissent, on his own terms weakened the general tenor of the 
report ? 

Mr. Rostow. I think so, and I think it certainly weakened the force 
and effect of the dissenting arguments. My position is that it is for 
the dissenter to decide how best to put his arguments. If Professor 
Schwartz wants to put them in a long, single statement, I think that 
is entirely his privilege, and I think he was treated very badly indeed. 

The CHatman. So the right to dissent not only involves the 
opinions, but the form those opinions may take ? 

Mr. Rostrow. Absolutely, so far as I am concerned. 

I might say one further thing about this discussion, on a somewhat 
more frivolous note. I certainly appreciate the kind things Profes- 
sor Oppenheim said about me and my collaboration with the com- 
mittee, and it was a very pleasant and harmonious association that 
lasted a long time. He remarked that my phone bills were very high. 
I certainly don’t want to burden the public purse, but may I point 


out I was active throughout most of the life of this committee, at 
the request of the cochairmen, helping to draft and to consolidate 
views on various parts of the report. This is the main reason why 
my telephone bills were so high. 

Now with your permission I would like to go back to where I 
was this morning. 

The Cuamman. You were at page 8, here. 

a 


Mr. Rostow. We are talking about the problem of bringing the 
antitrust laws into a unified perspective, combining sections 1 and 2 
of the Sherman Act and section 7 of the Clayton Act. On page 8 
I oe attention to the separate standard of section 2, as amended 
in 1936. 

Now the courts in dealing with the Clayton Act have uniformly 
declared that its purposes are preventive and prophylactic and that 
its aim is to restrict the business practices dealt with quite broadly, 
so as to arrest in their roe. the development of situations 
which might later become full-blown violations of either section 1 or 
section 2 of the Sherman Act. 

_ The act thus prescribes conduct which is deemed to carry with 
it the courts and the reports say, the reasonable probability, although 
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not the mere possibility of harm to competition, a standard decidedly 
less demanding than that of section 1 of the Sherman Act. 

The test of the act is one of market effect. The statute does not 
permit the Federal Trade Commission or the courts to consider the 
motives of parties, or extrinsic business justification for their conduct, 
except insofar as such factors may be considered evidence permitting 
other facts to be interpreted and their consequences for competition 
predicted. 

Thus I should submit that the reasoning of this report defines 
a coherent approach to the whole body of the antitrust law, focusing 
on practices which are anticompetitive in character—that is prac- 
tices which can have no purpose or business meaning, other than the 
elimination of competition, and on practices which prove or may 
prove to bring about different degrees or amounts of restraint on 
competition in narrowly defined markets in their actual effect. 

I should call this a market-oriented, or economic approach to the 
antitrust problem. 

This basic approach of the report is carried further by chapter 7, 
dealing with economic indicia of competition and monopoly. 

The antitrust laws, as the report represents them, require the courts 
and the Federal Trade Commission to consider the actual or pro- 
spective impact of a large number of business practices on competi- 
tion in a properly defined market, whether by reason of their purpose, 
their characteristics, or necessary effect, or because of their actual 
market effect. 

The factual inquiries into problems of competition and monopoly 
made necessary by this element in the causes of action defined by the 
antitrust law are economic in character, and the purpose of chapter 7 
in the report is to make clear the contribution which economics can 
make in aiding the courts and administrative bodies to carry out their 
duties in enforcing the antitrust laws and related statutes. 

The main conclusions of this chapter are that while economics does 
not and cannot supply the law with new standards of legality, it can 
provide powerful and realistic assistance in the marshaling and 
analysis of evidence relevant to the study of markets, where the law 
requires restraints of competition in markets to be examined. 

Now the balance of this passage in my statement deals with the 
various ways in which this chapter of economic analysis, which was 
carefully prepared by a group of economists of somewhat different 
outlook and experience, supports and strengthens the approach de- 
veloped by the law, as presented in this report, and confirms many 
of the positions taken by the courts and the Congress in the develop- 
ment of the antitrust laws. 

The main points that are made are, first, that the economists sup- 
port the proposition that the issue for public policy in this area is the 
presence or existence of monopoly power and of substantial restraints 
on competition, not whether such power has been abused or implied 
in any particular way. 

Secondly, the report supports the approach of the case law on the 
crucial issue of defining the market for antitrust purpose. If the anti- 
trust laws, as we contend, require the courts to evaluate the necessary 
or actual market effect of the defendant’s conduct, then it becomes a 
matter of primary importance to define the market which is relevant 
in each case. 
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The statement on page 322 of the report is, I believe, useful and 
adequate. It confirms the necessity of including in the market all 
tirms whose products are in fact good and directly available substi- 
tutes for one another in sales to significant groups of buyers and of 
excluding all others. 

Thirdly, the definition of monopoly power in the report is, I think, 
a clear-cut and strong one which removes a great many ambiguities. 

The report defines monopoly power as “power over price,” as a con- 
siderable degree of power to c6ntrol the price at which the individual 
sells, and the passage which is quoted on page 10 and 10-a of my 
statement is an entirely adequate one, I tHink, which offers a firm 
basis for the economic inquiries in antitrust cases. 

Finally this chapter discusses and identifies the main problems of 
evidence which are confronted in market studies, in seeking to deter- 
mine and to evaluate the elements of monopoly and of competition in 
any given situation. 

The chapter gives primary emphasis to the number and relative 
size of rivals, as crucial indicia of monopoly or competition. It also 
discusses seven other factors which may or may not be significant in 
evaluating the kind of rivalry which prevails in a market: The pres- 
ence of predatory preclusive practices; the rate of growth of the in- 
dustry; the character of market incentives to competitive moves; 
product differentiation; meeting or matching the prices of rivals; 
excess capacity; and the presence or absence of price discrimination. 
The evidentiary aspects of these elements in market situations are 
liseussed, and leads are given as to the circumstances in which their 
presence or absence may help to shed light on the kind and quality of 
competition that may be encountered. One of the important results 
of this analysis is to focus attention on the problems of policy which 
are encountered in markets where a considerable share of supply is 
provided, or bought, by a few large sellers or buyers. 

It is recognized that the relative size of sellers or buyers—that is, 

their share of a market—is a most important factor in determining the . 
presence or absence of monopoly power, and that— 
where firms are few in number, special study would usually be needed to deter- 
mine whether an industry were workably competitive. 
The chapter discusses the kind of economic interdependence which 
often exists in such markets, and the facility which such interdepend- 
ence offers for combination or conspiracy in the legal sense. The 
report carefully distinguishes the economic problem of showing that 
the policy of a few large sellers, operating as rivals in a given market, 
is in fact interdependent, from the legal problem of proving their com- 
bination or conspiracy. While the law must insist that guilt and 
civil responsibility under the antitrust laws are individual, and must 
avoid guilt by association, it recognizes that economic interdependence 
in industries of the Big Few is often cooperative, in the sense of 
being derived from or being explicable to practical men in terms of 
a common understanding, or plan of concerted action, as to policy. 

Finally, chapter 7 of the report calls attention to external condi- 
tions—that is, to conditions external to markets themselves—which 
may profoundly influence the possibility of carrying out the policies 
of the antitrust laws. The sound utilization of monetary and fiscal 
| olicy to prevent severe depressions and inflations is emphasized as 
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essential to the maintenance of the kind of economic environment in 
which it is possible realistically to seek the advantage of competition. 
And it is urged that Congress give serious attention to aspects of 
the tax laws, and of the tariff laws, which may bear on the competi- 
tiveness of market developments, both in general and in regard to 
particular commodities. 

The result of applying this approach to the main antitrust cases 
in the report is very striking, at least with regard to the Sherman 
Act. All the principal modern cases, frem Alcoa to Shoe Machinery, 
are strongly supported. The old United States Steel case, which dis- 
astrously weakened antitrust enforcement for 25 years, is severely 
criticized and limited. The report approves the ap roach the courts 
have worked out in defining the relevant market, for antitrust pur- 
poses, with reference to the actual and immediate business horizon 
of the defendants, both in terms of products and in terms of geo- 
graphical areas. 

Every antitrust case starts with a factual finding as to the market 
within which the reasonableness of the alleged restraint of competi- 
tion is to be measured. That finding may be aided by presumptions, 
even conclusive presumptions. But the issue is always present, and 
it is one of primary importance. The cases in which a finding of 
combination or conspiracy is based largely on economic evidence of 
coordinated oligopoly policy, such as the Cement Institute case, the 
Paramount case, and the 1946 American Tobacco case, are affirmed, 
and the proposition is put forward that such evidence is always rele- 
vant, material, and competent on the legal question of conspiracy, 
although in the nature of the problem it can have no fixed or predict- 
able weight in the different settings where the issue may arise. 

In the field of restraints affecting the international trade of the 
United States, the report refuses to approve a special, and a specially 
flexible, interpretation of the rule of reason, as has been so strongly 
urged in recent years. Instead, it proposes to broaden the scope of the 
Sherman Act in this area, by criticizing certain dicta in two cases 
which might be interpreted to confine the act to the merchandise im- 
port and export trade of the United States. The report approves the 
far-reaching Alcoa case, on the limits of Sherman Act jurisdiction 
abroad. It approves the substantive decision in the Timken case, 
although the plain inference of its analysis is to criticize the remedy in 
that case as inadequate. Despite some ambiguity of language, the re- 
port firmly proposes to treat cases affecting the trade or commerce of 
the United States with foreign nations on exactly the same footin 
as other Sherman Act cases, taking into acount the distinctive factua 
setting of such cases, and the problems of international law which 
arise in some of them. 

Mr. Harxnrns. At page 66 of the Attorney General’s report is this 
language. 

The committee in any event believes that the generality of the Sherman Act 
standards provides the desired flexibility for adaptation consistent with antitrust 
objectives to meet any special problems of foreign commerce. 

Does that mean that the Sherman Act is sufficient to cope with the 
restraints put upon our foreign trade by foreign cartels? 

Mr. Rosrow. No; I do not think so, sir. ait following section 
they discuss the limits which international law sets upon the possible 
reach of the Sherman Act abroad. 
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I think that this means—this passage, as I recall it, means simply 
that the Sherman Act standards should be applied to any Sherman 
Act cases regarding foreign transactions which we can reach in our 
courts, but that ao liaman Act, itself, does not affect the disposition 
of that international law question as to how far our courts can go in 
dealing with conduct which takes place in Switzerland or Germany or 
India. 

Mr. Harkins. In your dissent, one of your basic positions was that 
the Sherman Act was not adequate to cope with the restraints by 
foreign operations. 

Mr. Rostow. Very much so. There I had in mind these inter- 
national law limits of jurisdiction. I think this passage means simply, 
as I would read it, that if we have jurisdiction in a United States court, 
the general standards of the Sherman Act as applied domestically 
should be applied to the particular case involving restraints of foreign 
commerce, and with that I strongly agree. 

I thought I would turn now, in view of the passage of time, to the 
second section of my statement, page 41, discussing the legislative 
recommendations in the report. 

Perhaps the most important single legislative recommendation in 
the report is the recommendation for the repeal of the Miller-Tydings 
Act and the McGuire Act. I strongly favor that and I believe the 
widespread disregard of these laws in many markets and the growin 
dissatisfaction of businessmen and consumers with their effect, should 
provide a favorable climate for their appeal. Canada, France, 
Sweden, and other countries have recently taken action against resale- 
price maintenance. I hope that this depression-inspired, restrictive, 
and protective practice can soon be relegated to history, as an experi- 
ment amply proven to be a mistake, both in principle and in 
experience. 

T have commented in my statement on certain of the other legislative 
recommendations in the report, notably those on increasing the fines in 
antitrust cases, giving the judges discretion as to doubling or trebling 
damages in private litigation, and adopting a uniform statute of 
limitations. : 

The Cuamman. Specifically you do not agree with the statement in 
the Oppenheim report to the effect that the damages should be limited 
to $10,000 ? 

Mr. Rosrow. No; I favored the $50,000 fine supported by the De- 
partment of Justice. 

The Cuarrman. As we passed it in the House? 

Mr. Rosrow. Yes. 

The Cuarrman. I take it also that you are opposed to weakening 
be providing for treble damages ? 

r. Rosrow. I am, certainly as to Sherman Act cases. I believe 
those treble-damage provisions are among the most important devices 
we have for hoping to enforce the antitrust laws on a considerable 


scale and I should be very much opposed to weakening them in any 
way. 


The Cuarmman. Do you feel that the treble-damage action is one of 
the great deterrents to antitrust violations? 
Mr. Rostow. It isan extremely significant deterrent. 
_ As the bar all over the country has begun to learn for the first time 
in recent years of the existence of this bonanza, I think the treble- 
74645—56—pt. 3——10 
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damage feature has begun to come into the important place it deserves. 

The Cuamman. There is nothing new about that treble-damage 
feature ? 

Mr. Rostrow. No. 

The Cuarrman. Anybody who says it is new, they do not know what 
they are talking about ¢ 

Mr. Rosrow. That is right, sir. 

The report also recommends that the United States be authorized 
to sue for damages when injured by antitrust violations. This pro- 
vision could become a very important enforcement weapon, and I hope 
you will give it prompt and favorable consideration. The report 
recommends that the Government recover only actual damages, rather 
than the treble damages available to States, municipalities, and indi- 
viduals. While there are reasons for so limiting the recoveries of the 
United States, I fell as a taxpayer that those reasons are outweighed 
by the contrary considerations of deterrence which generally justify 
the trebling of damages, and I should favor giving the Government 
full antitrust status as a “person” authorized to sue for damages. 

The Cuatrman. We passed a bill to that effect. 

Mr. Rostrow. I should prefer as a taxpayer to have the United 
States recover treble damages, I think. 

The Cuarrman. Isn’t the United States in a different position than 
the individual ? 

Mr. Rosrow. Not a greatly different position than the States or 
municipalities. 

The Cuatrman. A State or municipality can sue for treble damages. 

Mr. Rostrow. They can sue for treble damages. 

With regard to the Robinson-Patman Act, I support the legislative 
recommendations made in the report, with varying degrees of en- 
thusiasm. 

The Cuarrman. Were you here this morning when Congressman 
Multer outlined some of his views on mergers ? 

Mr. Rostow. I was here at the end of it, yes. 

The CHatrman. He said we might well consider legislation that 
before a merger can be consummated, where one or more of the entities 
involved are above $1 million, notice must be given to the Attorney 
General. Also, where one or more of the entities have assets of above 
$10 million, the merger cannot be consummated except with the ap- 
proval of some agency of the Government, like the Departaiint of 
Justice or the Federal Trade Commission. What do you think of 
that idea? 

Mr. Rostow. I favor that. In the course of the body of my state 
ment, which I have skipped over, I discuss that idea and endorse it. 

The CuatrMan. Do you think it would be practical to do that? 

Mr. Rostow. I think it is infinitely more practical to try to prevent 
a merger in advance than it is to try to unscramble it later. 

The Cuatrman. What do you think of the Department of Justice's 
informal merger opinion ? 

Mr. Rosrow. I do not like the Department of Justice issuing too 
many informal opinions. I am even worried a little bit about the rail- 
road release practice. I should prefer to have this power lodged with 
the Federal Trade Commission, with all its drawbacks. 

The Cuamman. Do you feel the Attorney General has the power 
to give an opinion of that sort? 
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Mr. Rostow. No, I do not think so. 

The Cuatrman. No authorization exists whatsoever in law? 

Mr. Rostow. Not that I can recall. 

The Cuatrman. It has no binding effect on anybody ? 

Mr. Rostrow. No, sir. 

The Cuarrman. Much less on himself? 

Mr. Rostow. That is correct. 

The Cuatrrman. When, for example, the Attorney General pre- 
sumes to give an opinion as to the Iranian Consortium, with whieh 
I presume you are familiar 

Mr. Rosrow. Generally familiar. 

The Cuarrman. Then that opinion has no force or effect what- 
soever ? 

Mr. Rostrow. No, sir. 

The CuHatrman. The only authorization that he has to give an 
immunity, so far as I know, is in the Defense Production Act. 

Mr. Rostow. That is correct. Well, I suppose he has the right to 
give official opinions to other departments of the Government. 

The Cuarrman. Yes, I know that, but he has no right to give any 
opinions to private persons. 

Mr. Rostow. Not that I can recall. I thought the railroad release 
practice had considerable dangers. 

The Cuarrman. I take it you are in favor of the Celler Antimerger 
Act. 

Mr. Rostow. I certainly am. 

The Cuamman. Do you think it has been properly enforced ? 

Mr. Rostow. No, sir; I do not. 

The Cuatrman. Why? 

Mr. Rostow. I do not know why, but in my opinion the efforts to 
enforce it both by the Federal Trade Commission and the Department 
of Justice are obviously inadequate, in view of the nature of the prob- 
lem as it appears even in the public press. 

The Cuarrman. In other words we have a right to assume when 
there are so many mergers, that there must be something amiss in the 
departments that you mentioned. Otherwise, we might not have 
had so many mergers ? 

Mr. Rostow. I feel that very strongly. I think that the private 
litigation in the Benrus case, in the District Court of Connecticut, 
did more to clarify and advance the cause of section 7 of the Clayton 
Act than all the proceedings which have been so far brought by the 
Government itself. 

The Cuarrman. And you would say that the departments have 
merited condign criticism for laxity in that regard ? 

Mr. Rostow. I made such criticism in my issent ; yes, sir. 

Mr. Matetz. Did the Attorney General’s Committee consider the 
problem of enforcement of the Celler Antimerger Act? 

Mr. Rostow. There was a paragraph that came before the com- 
mittee, a paragraph corresponding to the statement in my dissent, 
urging a prompt clarification, without express criticism of the De- 
partment of Justice or the Federal Trade Commission, but urging 
the prompt clarification of the law. : 

The CHamman. What did they mean by “prompt clarification” ? 

Mr. Rostow. I have forgotten the phrasing used but it meant that 
the Government should promptly bring some cases. 
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The CuarrMan. It never appeared in the report. 

Mr. Rostow. This passage was dropped out and I resurrected it 
and preserved it in my own dissent. 

The Cuamman. Do you know of any reason why it didn’t appear? 

Mr. Rosrow. It was in the normal course of the editorial revisions 
made by the cochairmen in the preparation and submission of drafts. 

The Cuamman. Do you mean to say by that that the cochairman, 
Mr. Oppenheim, had the ae of censorship there, and could elimi- 
nate anything he wished 

Mr. Rosrow. I would not call it that, sir. It was the power to 
take these various drafts which came up from work groups and to 
combine them as he saw fit, into a draft which was then submitted to 
the membership. In the course of that process, many passages, man 
ideas, many chapters, even, of material which had appeared in wo 
group reports disappeared or were altered or shifted around, and 
so on. 

The Cuarrman. So the report really is Mr. Oppenheim’s report; is 
it not? 

Mr. Rosrow. No; I think it is a report which reflects the work of 
a great many people, edited by Mr. Oppenheim and Judge Barnes. 

The Cyatrman. He was the final arbiter ¢ 

Mr. Rosrow. He was the final editor in preparing the texts of the 
reports which the committee then passed on in their successive drafts. 

The CuHarrman. Were you on that work group that made that rec- 
ommendation concerning the prompt clarification of the Celler Anti- 
merger Act? 

Mr. Rostow. I was. 

The Cuarrman. Who were the other members on that ? 

Mr. Rostow. Well, I have not got the list here. They have under- 
taken to—well, the rule of the committee was that the membershi 
of those work groups was confidential. I have taken the view myself 
that the proceedings of public bodies are not confidential. 

The Cuarrman. It is ridiculous to have those groups kept secret, 
as to names. Don’t you think so? 

Mr. Rostow. I do think so. 

The Cuairman. This is a public body, supported by public appro- 
priations, and certainly the public should know who the authors of 
the recommendations of the work groups were. 

Mr. Rostrow. So it would seem to me, sir, but this was the policy of 
the committee. 

The Carman. Mr. Oppenheim, are you willing to give us the 
names of the work oid 

Mr. OprenHerm. I respectfully decline to do that because Cochair- 
man Barnes and I agreed that the policy with respect to that, which 
in my opinion was understood and——— 

The Cuarrman. Would you come up here, Mr. Oppenheim? 

Mr. Oprennetm. Understood and assented to by the membership, 
except as we might have received protests about that—— 

The Carman. Protests from whom? 

Mr. Oppennetm. As I say, from any member. That policy was 
understood and assented to by the whole committee, for reasons which 
I will be glad to explain in elaboration of my statement on that point. 
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The CHarrman. ee this committee were to adopt a resolution 
asking you to give us the names of those work groups. What would 
your disposition of that resolution be? 

Mr. OrrenHetm. My disposition would be immediately to confer 
with Judge Barnes and the Attorney General. After all, it was a 
committee appointed by him to ascertain what their views were, so 
that we could respond, both in the capacity of cochairmen and with 
the Attorney General’s knowledge of the resolution. 

The Cuamman. Suppose I have you come back here under subpena 
and I “3 you the names of these members? Would you decline to 
answer 

Mr. Oprrennetm. I would feel bound by an obligation to keep that 
confidential unless it was made plain to me that we were, under the 
law, required to disclose that information. 

In other words, I would not want to be in the position of resistin 
a request of that sort if it were demonstrated that there is a clear lega 
basis for compelling that disclosure. 

The CHatrMaAn. ‘Do you deem yourself as a part of the executive 
branch of the Government as a member of this committee and co- 
chairman ? 

Mr. Orrennetm. No, I always regarded myself as a private person. 
I did not have any official status, sir. 

The CuHarmman. Then, I would have the right to demand those 
names from you, Mr. Oppenheim. If you do not deem yourself a part 
of the executive, as cochairman of that committee, I think the com- 
mittee would have a right to demand those names and receive those 
names. 

Mr. Oprennetm. Well, I do not wish to answer that now because, 
as I say, I simply do not know whether, as a matter of legal right, that 
request must be complied with. I simply do not know. 

The Cuatmrman. I would suggest that you convey to Judge Barnes 
and the Attorney General that the committee requests those names, 
and I would appreciate your response subsequently. 

Mr. Orrennerm. Yes. I would like to add that I did read the state- 
ment of Judge Barnes in which he explained the reason why we kept 
those names in confidence. , 

The Cuatmrman. Judge Barnes is a little different. He is a part 
of the executive branch of the Government and you are not. That is 
why I asked that question. It may be the executive can decline to 
answer but the private citizen cannot decline to answer. 

Mr. Orprenuetm. My immediate impression would be—it is an off- 
hand impression—that a private citizen would have even a different 
status, that he would be under no obligation to respond to that, if he 
acted in a private capacity. I do not know, but my impression is that 
it would be just the reverse. 

Mr. Materz. Do you mean he would have a greater obligation to 
keep that material confidential ? 

r. OppenHErm. No, I would mean there would be perhaps no basis 
in statute or law to compel that disclosure, as against the basis in the 
statute of law for compelling a disclosure by some official of the Gov- 
ernment. I do not know. 

The Cuatrman. Don’t you recognize the difference between an 
official of the executive and a private citizen ? 

Mr. Orrennerm. I certainly do. 





1088 PRICE DISCRIMINATION 


The Cuairman. And the executive might have immunity from con- 
tempt of Congress, but you do not say that immunity would apply to 
a private citizen; do you? 

Mr. Orrennem. All I can say is that if a ruling were made that 
we were under an obligation to disclose that, I would like to take that 
under advisement, on the basis of any information supplied to me to 
enlighten me as to my status in this matter. I would simply want to 
know where I stood. I will explain later why we did not disclose it 
because I do not want to create the impression that I, myself, regard 
this as a matter of greatest moment, from the standpoint of any diffi- 
culties that might arise in making the disclosure. It was simply, as I 
explained in my statement, a matter of protecting the integrity of the 
committee’s processes, because those work group drafts were under- 
stood to be drafts of agents—really so-called agents—appointed by the 
cochairman for the temporary and tentative oo of setting up a 
target draft. At no time would it be possible for any work-group 
draft not to be circulated among the committee members. They saw 
it all. In this case Professor wi exercised that right. 

The Cuamrman. He says he can see no valid objection to disclosing 
the names of these work groups. 

Mr. Orrenuerm. I do not think it is a matter of dying-in-the-ditch 
principle. 

The Cuarrman. I do not.say it is, but it may be that members’ of 
that work group could make recommendations that might help them 
in pending lawsuits. 

“i OprennerM. I am very confident there would be no correlation 
at all. 

The Cuatrman. What would be the reason for the failure to give 
us the names? 

Mr. Orrenuerm. Well, I have it in my statement. 

The Cuatrman. Let us have it at this point, briefly. 

Mr. OrrenHeEIM. Judge Barnes, in his testimony on May 12 and 13, 
stated the reasons why the work group personnel would not be 
disclosed. 

The Cuarrman. Let’s have your reasons. 

Mr. Orrenuerm. In this statement I make the point that we felt 
from the very beginning that the integrity of the work processes 
would be best preserved-by concentrating on ideas and doctrines, 
rather than persons. I may say that in substantiation of that, we 
did not print in the report in any footnote or in the text the writings 
of any particular person. We had a wealth of literature and a great 
deal of it came from the committee members. In order to be sure that 
the report was going to concentrate on the ideas, rather than on per- 
sons and their particular views, we decided not even to document in 
footnotes, articles, or books or anything else written by particular 
members. The work-group process was of the same nature. 

We felt that these were initial, target drafts and that they would 
go out to the committee. The committee could make up its mind 
whether it wanted to approve the work group draft as written, amend 
it as directed, adding to it, or anything else. 

The CHarrMan. oer many work groups were there? 
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Mr. Orrennem. Roughly, we had eight areas of study and we had 
work groups corresponding to most of those areas. Some of them were 
not as formally organized as others. ’ 

For example, we had a work group covering the major part of 
the subject matter in chapter 1. We had a work group for chapter 2, 
on foreign commerce. We had a work group for chapter 4, on distri- 
bution. We had one for chapter 5, on patents. We had one for 
chapter 6 on regulated industries. We had a group of economists 
and lawyers on chapter 7, on economic indicia, of competition and 
monopoly and we had one for chapter 8 on administration enforce- 
ment. I did not say anything about chapter 3 on mergers because 
in the process of organizing the work, at the outset it wasn’t very clear 
whether certain topics belonged in one group or another. What hap- 
pened was that part of the work of the group covering Sherman Act 
section 1 did include mergers. Later that was transferred to a 
specially formed group, so we had a separate group on that. For 
every area, we did have a work group. 

The Cuarrman. You had how many groups—about 10 groups? 

Mr. Orrenuetm. I would say eight, really, that I am sure of. 

The Cuarrman. Roughly how many members in each group ? 

Mr. Oprennerm. That would vary with the scope and complexity of 
the subject matter. 

On the Sherman Act sections 1 and 2, 15 I believe would be the 
number. 

The CHarrman. How about the Sherman Act? 

Mr. OprenHEIM. Sections 1 and 2—15 or 16. 

The Cuamman. Did you have a chairman of each group? 

. = OrreNnHEmM. We appointed the head of the work group; that is 
right. 

The Cuarrman. Can you give us the name? 

Mr. OprenuErM. In a few instances we had cochairmen. 

The CHatrrman. Can you give us the name and possibly the cochair- 
man of group 1? 

Mr. OprenHErM. I think that comes within the scope of the same 
question you asked before and I respectfully decline. Not because 
I fear to disclose it. It is just that it is a pledge and it was a committee 
policy. And I may say a lot of this was impliedly assented to. In 
other words, we could only understand what the committee understood 
by the fact that they agreed to what was laid down. 

The Cuairman. Did these members get per diem allowances? 

Mr. OrrpennEm. No; except for the four public officials, all mem- 
bers served without compensation. 

The Cuarrman. When you say “public officials,” who were they ? 

Mr. OrrenHetM. Secretary of Commerce Weeks, Chairman of the 
Federal Trade Commission Howrey, Assistant Attorney General 
Barnes, and the Administrator for Small Business. All the rest were 
entitled to receive reimbursement for travel and the statutory per diem 
allowance in lieu of subsistence, if they so desired. 

The Cuairman. As I say, they got a per diem allowance. 

Mr. OrrenHetm. In lieu of subsistence. That is not compensation. 

The Cuarmman. Fourteen dollars a day? 

Mr. OrrenHermM. Ten dollars a day. As I understand it, $9 a day 
covers most of the Government agencies. 
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The Cuamman. I do not care whether it is $9 or $50 or $10, they did 
get a per diem allowance? 

Mr. Orrennetm. In lieu of subsistence. 

The Cuarrman. You call it that if you like. 

Mr. OrrenHetM. That is not compensation, sir. That is reimburse- 
ment. And I may say that in sievk:aueleg meetings in New York, I 
venture to say that it cost $12 for a hotel room most of the time. 

The Cuainman. Of course it did not pay a man to do this job. 

Mr. Oprennerm. May | ask how you define compensation ? 

You do not define it certainly in the internal revenue laws, and in 
all laws as reimbursement for expenses incurred. Is a travel allow- 
ance a compensation ¢ 

The Cuarrman. I do not know what effect these per diem allowances 
in lieu of subsistence has upon the question of whether or not you 
can be compelled to answer, or any of these members can be compelled 
to answer, but it may have and I am going to ask counsel to look that 
up. 
Mr. Oprenuetm. I have no objection to that, but I have objection 
to describing that as payment for services rendered, or compensation. 
I think that would do a great injustice to the thousands of man-hours 
the Government received from committee members without compen- 
sation. 

The Cuatrman. Nobody infers that and nobody intends that. 

Professor Rostow, are there any other recommendations you made? 

Mr. Rostrow. Yes. I thought the quantity limit proviso in section 
2 (a) of the Robinson-Patman Act presents an important and difficult 
problem. That authorizes quantity discount limitations even where 
such discounts could be justified by differences in cost, in situations 
where the persons qualified to claim the discounts are so few as to 
render the quantity discounts unjustly discriminatory, or promotive 
of monopoly, in the language of the statute. 

The Cuarrman. In other words, those discounts might be for some 
services rendered by the buyer ? , 

Mr. Rosrow. Yes. 

The Cuarrman. And the seller gives different discounts. There 
could be savings associated with carload delivery, conceivably. 

Mr. Rostrow. It seems to me the effective remedy for this problem 
is to attack the existence of the monopoly situation under section 2 of 
the Sherman Act, rather than to deny the monopolies or the near 
monopolies a minor though presumably cost-justified advantage of 
their position. 

The proviso is presently before the courts for the first time. It 
would do no harm to delay legislative action until the courts have 
clarified the section. On the other hand, I think that as a matter of 
principle, there is no place in the antitrust laws for even a discre- 
tionary limitation on efficiency. 

The CuHarrman. What is your opinion on the Webb-Pomerene Act? 

Mr. Rostow. I am in favor of repealing that. I think that is an 
experiment which has failed. 

he Cuarrman. What did the committee do on that? 

Mr. Rostow. The committee favored retaining it on the ground that 

it does not do much harm. 
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The Cuarrman. Would you think that restrictive arrangement 
under the Webb-Pomerene xe with regard to the associations of ex- 
porters have repercussions on the domestic market ? 

Mr. Rostrow. It seems to me almost inevitable that such repercus- 
sions would take place, although I have never seen them traced in 
much detail in any litigated case, but it is difficult to imagine how they 
could be avoided. 

ie ata That is one of the reasons why you would want it 
repealed 

Mr. Rostow. That is right. It has never been an effective vehicle 
for small business, as I have studied operations under the act, and it 
has been used by some big business. 

The Cuatrman. Were you able to get your dissent on these various 
matters properly and adequately embraced in the report? 

Mr. Rostow. Yes, sir, I was. Because I chose to put my dissent on 
such questions into the text of the report, or as footnotes to the dis- 
cussion of those particular items. 

Mr. Harkins. Have the export associations in the oil industry been 
misused for any illegal operations? 

Mr. Rostow. I am awfully ig that I have to plead ignorance. 
I apologize, but I have forgotten. It seems there were a few sporadi- 
colleen earlier but not very much. 


Mr. Harxrys. In your book you mention the misuse of the Webb- 
Pomerene associations in the petroleum industry to further cartel 
controls. 

The CuHamrMan. We have to get along. We are approaching 4 
o'clock. You may go ahead. 

Mr. Rostow. Let me skip then to the recommendations for further 


study in the report. I think that some of the recommendations for 
study in the report are obvious and clear cut on their face. 

The recommendation, for example, for a review of the policy of 
section 8 of the Clayton Act, with regard to interlocking directorates. 
The present statute is inadequate and cannot be enforced to carry out 
its original purpose, and a real study is needed, I should suppose, to 
determine what should be done with this problem, whether it is a 
serious problem, or not. 

Then the report recommends that study be given to tax aspects of 
the problem of competition and monopoly. I think this is an impor- 
tant recommendation and a neglected one. 

Many students believe that the tax laws encourage mergers and 
discourage the voluntary sale of component units of major enter- 
prises. 

The Cuarrman. Do you think when a private individual recovers 
treble damages that he should pay taxes on the entire damages? 

Mr. Rostow. I have read some of those cases. I have never come 
to a violently clear-cut conclusion of my own on it. I do not know 
vo it now stands. It has not been to the Supreme Court, as I 
recall. 

The Cuarrman. I am not sure. 

Mr. Matetz. Yes, it has. ‘Ine Gueusuaw case aecision came down 
from the Supreme Court in March. 

Mr. Rostow. I have not caught up with it as yet. 
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I am not prepared now to recommend specific legislation with 
regard to taxation, but I do believe it is a fruitful area for serious 
inquiry. 

The Cnatrman. Now, you go to omissions. 

Mr. Rostow. As far as omissions are concerned, I made it clear in 
my statement of partial dissent that I regretted the committee’s 
failure to endorse the possibility of action by means of an interna- 
tional agreement to protect the American economy against exploita- 
tion by foreign cartels. This is a most important problem, where a 
strong lead from our Government, now could, I helieea: within a 
generation, produce a major change in the economic situation, and 
really significant economic benefit to the American people. I cer- 
tainly do not wish to burden the committee by repeating here what I 
said on this subject in the report. May I add to that statement, how- 
ever, a comment on the position taken by our Government before the 
Economic and Social Council of the United Nations on this matter? 

On the 4th of April, the United Nations published the comment of 
our Government on the proposed international agreement submitted 
by the Council for the consideration of member governments. That 
statement opposed any kind of broad international agreement of the 
type offered by the committee. It did not merely oppose the draft 
agreement which had been submitted. It vetoed “any” approach to 
the problem by international action? 

The Cuamman. Did the committee come to any agreement on that 
proposal, at all? 

Mr. Rostow. Yes, the committee passed a long, elaborate resolu- 
tion, trying to keep the matter alive, and proposing no immediate 
action but further study. In the light of the American position, no 
other course was open to it. 

The Cuarrman. Are you familiar with the oil cartel? 

Mr. Rostow. Well, I do not know. I have read a good deal about 
the oil industry and I have read the Federal Trade Commission 
report. 

The Cuamman. You did read that? 

Mr. Rostow. Yes, sir. 

The Cuarrman. You are aware of the fact that most of the docu- 
ments in that case, although many have been made public, are now 
treated as top secret ? 

Mr. Rostow. So I understand, yes. 

The CHatrman. Can you conceive how any case could be tried— 
and the case is now in the courts—if the documents and the data that 


would support the contention of the Government, are marked “top 
secret”? 


Mr. Rosrow. No, sir. 

The Cuarrman. Does that mean in your estimation that if they 
continue to be treated as top secret, that case would fall? It would 
be impossible to try ? 

Mr. Rostow. Under the hypothesis you give me, it is impossible to 
see how you can present the case if the Government’s evidence is 
marked “secret.” 

The Cratrman. Is it not probable that powerful influences are 
now being brought to bear upon the Department of Justice to con- 
tinue to keep those documents marked “top secret” ? 
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Mr. Rosrow. That is certainly one possible explanation for the 
course taken. 

The Cuarmusn, We are sort of helpless before that situation, are 
we not ¢ 

Mr. Rostrow. Congressman Celler, I think a strong voice from you 
is never unheard. 

The Cuatrman. I do not know how strong it is. Sometimes it is 
just a lone voice in the wilderness, 

Mr. Rostow. I quote here the statement of the Government before 
the United Nations, explaining the position taken. It seems to me 
that both the reasons given in this statement are unsound. 

The standard established by the proposed agreement, which is that 
of the old Habana Charter, and of many foreign laws on the subject, 
while admittedly less strict than that of the Sherman Act, represents 
the only possible compromise between American and European views 
on the monopoly problem. 

The Cuatrrman. What about the omission of the consideration of 
the merger of banks by the committee ? 

Mr. Rostow. I do not recall that ever being mentioned. I am in- 
clined to think, as far as I am concerned, at any rate, that was inad- 
vertent. I certainly would have raised it if I had thought to do so. 

The Cuareman. It was inadvertent? 

Mr. Rosrow. As far as I am concerned. 

The Cuarrman. Of course, you agree this increase in bank mergers 
that we now have, could have serious impressions on our economy ? 

Mr. Rostow. Yes, and I would favor the approach to legislation 
which Congressman Multer observed this morning. 

The CHatmrman. You agree to include the word “banks” in the 
Celler Anti-Merger Act? 

Mr. Rostow. Yes, sir. 

I do not think the approach to this agreement would present any 
difficulties, so far as the U. N. group was concerned, greater than those 
which our courts and Federal Trade Commission deal with daily. 

The second reason advanced by the Government is equally unsound. 
In my judgment, the acceptance of an international agreement, now, 
would be the strongest possible stimulus to the development of for- 
eign municipal law on the subject of monopolies and restraints of 
trade. 

It should be noted that section 5 (1) of the proposed United Nations 
agreement obligates signatory governments to bring their domestic 
Jaw at least to the standards of the agreement. 

American action before the U. N. in torpedoing this proposed agree- 
ment will certainly discourage and may well set back indefinitely the 
development of foreign laws against cartels and restraints of trade. 

This action by the administration has been little noticed in the press, 
and I have come across no congressional criticism of it. It completely 
reverses the policy pursued with great vigor and tenacity by the two 
previous administrations, and it threatens to undo much that was 
slowly and laboriously accomplished by skillful and farsighted Amer- 
ican diplomacy. 

The matter deserves full consideration, for I believe that it repre- 
sents clear-cut action against the public interest. It is supported 
mainly by those few shortsighted American business interests which 
seek protective immunity for their operations abroad. 
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The Cuatrman. Name some of those shortsighted American busi- 
ness interests, if you can. 

Mr. Rosrow. Well, I certainly would hesitate to name anyone as 
being engaged in the various propaganda efforts which have been in- 
volved, here, but I have been receiving a good deal of literature on 
this subject from some large companies and industries which operate 
anyeass and I presume those industries are active in seeking to prevent 
this. 

The Cuarmman. What industry in particular ? 

Mr. Rosrow. Notably the oil industry. 

The Cuarmman. That isthe ames ted you to give me. 

Mr. Rosrow. I make it clear that they have a perfect right to peti- 
tion. 

Secondly, I commented in my statement of partial dissent on the 
failure of the report to appraise the adequacy of enforcement methods 
and programs, with regard to mergers, the selection of cases, and the 
need in appropriate cases for accomplishing structural changes, 
through antitrust decrees, in those industries which approach monop- 
oly in their organization and behavior and satisfy the other standards 
of section 2 of the Sherman Act. 

Mr. Materz. Did I understand you to say previously that your work 
group had submitted a recommendation to the effect that the Depart- 
ment of Justice and the Federal Trade Commission should proceed 
vigorously to enforce the Anti-Merger Act ? 

fr. Rostow. Something to that effect, or “obtain a prompt clarifica- 
tion,” I think were the words used. 

The Cuarrman. Did any words to that effect appear in the Commit- 
tee’s report ? 

Mr. Rostow. No, sir. 

The Cuarrman. Why was that left out? 

Mr. Rostow. I do not know. You would have to ask those respon- 
sible for preparing the successive drafts. 

The Cuarrman. Do you want to give me a reason, Mr. Oppenheim ? 

Mr. Orprenner. I certainly can. 

Because in every instance where a work group draft was submitted 
and the Cochairmen exercised the function of coalescing that for the 
initial draft, for submission to the Committee, we realized that if we 
did not sense the view that the Committee would want, that they had 
at all times a perfect right to direct us to the contrary. 

The Cuarrman. Was this a recommendation of your work group? 

Mr. Rostow. Yes, sir. 

Mr. OrpenHerm. Oh, the work group draft itself was circulated 
among the Committee. i : 

Professor Rostow knows that. What he is talking about is that in 
the coalescence of the work group drafts, certain changes were made. 

The Cuatrman. Who is it? o was the chairman of your work 

oup ? 

a. Rostow. Congressman Celler, I will answer if you insist, but 
I would really be embarrassed in the light of what has gone on. 

The Cuarrman. I must get to the bottom of this, if you do not mind. 

Mr. Rosrow. I certainly feel I have no right to refuse to answer 
your question. 

The Cuarrman. I ask you to answer it. 
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Mr. Rostow. Very well, if you insist, I will answer it. George Hale. 

The Cuarrman. Do you know the other members? 

Mr. Rostow. Oh, yes. 

The Cuarrman. Could you give me those names, please ? 

Mr. Rosrow. I feel somewhat embarrassed by this request, Congress- 
man Celler. 

The Cuarrman. No coaching the witness. 

Mr. Orrennetm. He asked me a question. 

Mr. Rostow. I just wanted to make it clear that the statement was 
made in the Committee meetings, that the names of these work groups— 
the names of members of these work groups would be kept confidential. 

The Cuarrman. Will you give me the members? You have your- 
self on it and I imagine you could give us the others. I want them. 
Let us have them. 

Mr. Rostow. Morris A. Adelman, Walter Adams, J. M. Clark, 
Clare E. Griffin, Milton Handler, Alfred E. Kahn, Kenneth Kimble, 
Blackwell Smith, John Paul Stevens, George J. Stigler. 

Those were the members of the work group called work group 
on legal and economic concepts, and they were responsible for pre- 
paring what became the first draft of the material represented here by 
chapters 1, 2, and 7, and some parts of chapters—— 

he Cuarrman. This was called the legal, economic, and concept 
group, is that it? 

Mr. Rosrow. Legal and economic concepts. 

I better change that. They were responsible for the material that 
lies behind first draft for chapters 1 and 7, and parts of 2 and 3. 
Parts of 2. 

The Cuarrman. Were you on any other group? 

Mr. Rostrow. No, sir. I did help work out the resolutions of the 
merger problem in an informal way. 

The Cuamrman. Were you a part of the work group on mergers? 

Mr. Rostow. There was no separate work group on mergers, as I 
recall it. It was sort of an ad hoc group that was set up to thrash 
around with the merger question. 

Mr. Orrennerm. Mr. Chairman, may I say that when we set up 
these other groups, in a rough sense, we considered them work groups. 
They were not formally organized from the beginning but as we had 
special problems we organized little work groups, and I think Gene 
would agree, that for purposes of definition, you could call that a work 
group, too. 

Mr. Matetz. Mr. Oppenheim, I think Professor Rostow testified 
a few moments ago that you were responsible for taking out the para- 
graph urging prompt clarification by the Department of Justice and 
the Federal Trade Commission of the Anti-Merger Act. 

Mr. Orrennerm. That is not true, and I want to say because of the 
various comments made on that, and not defensively and not with any 
rancor, that I would regret it if you were left with the impression, be- 
cause it simply is not the fact, that I wrote the report. I wish that I 


could claim that, but it is not the fact. I would be proud if I could 
claim it. 


Mr. Matetz. I wonder if you could address yourself to my inquiry. 


Did you or did you not edit the paragraph out of the report to which 
Professor Rostow referred ? 
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Mr. Oprenuerm. The cochairmen did the work of editing this re- 
port, and I would like to ask what your Secereencng of editing is. 
When I say “editing,” I mean that up to the time of submission to the 
committee in any draft form, it was simply the cochairmen’s version 
of what would be a report that the committee could assent to. 

Whenever at a committee meeting we were directed to give it a dif- 
ferent tenor, we had no authority, and at no time did we purport to 
exercise any authority to change the tenor of the report. Editorial 
work meant formulation, the phrasing of it, the organization of it, 
but never at any time did we think we could change the tenor of a 
report that the committee acted on. 

The Cuairman. Did this work group recommend inclusion in the 
report of some statement concerning the lack of enforcement of the 
Celler Antimerger Act ? 

Mr. OrrenHerM. I agree with Professor Rostow’s version that what 
was in the report at one time was an urging that a clarification be 
made by a test case. 

Now, I am perfectly willing to say, as far as I know, there really 
was not any great objection to it. 

The Cuatrman. That is not the answer. That is your opinion. 
You seem to be on the defensive. I do not want you on the defensive. 
I want the facts. 

Mr. Oprennetm. The fact is that was not retained in what went 
out to the committee. It could have been put back. 

Mr. Maerz. Who was responsible for its not being retained? 

Mr. Orrennerm. On that, there were so many processes that the 
judge and I went through that I could not honestly try to say in 
every instance that I did it, or someone else did it. It was a composite 
job.. I would take my responsibility with Judge Barnes for having 
made the decision. That is right. 

Mr. Maerz. Why did you take the paragraph out? 

Mr. OprenHerm. I reilly do not think it had in my mind at the 
moment or at that time any great significance, except that it indicated 
that a test case was wanted. No one would object to that, but I sup- 
pose it must have been felt, as far as I can recall, “Why say the - 
vious? Of course we want that.” 

The Cuamman. I believe anything which would have put on the 
brakes against these mergers must have loomed large in your mind; 
would it not? ; 

Mr. OprennHetm. Oh, no, sir. I want to say for myself, insofar as 
my concurrence on the section on mergers is concerned, that I believed 
in the Celler-Kefauver. Act at the time it was enacted. I have not 
written one word which in any way casts any doubt on the soundness 
of the policy. I do recognize that there are problems of interpreta- 
tion, and I do feel that the reference to it as an antimerger act might 
not even be acceptable to the cosponsors, because as I unders it 
and as I read the legislative history, which I admire very much, it 
was an effort to distinguish good from bad mergers, according to the 
standards of the act. 

The Cuatrman. That is right. 

Mr. Oppennetm. And I remember very well that recently the New 
York Times quoted the chairman of this subcommittee as saying that 
in his opinion a rule of reason applied to it. Now, whether that is so 
or not, I do not know. 
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The Cuaiman. I never made such a statement. If that appeared 
anywhere, I have to deny it. I have not made any such statement. 

Mr. OprenHerm. Well, I read it, sir, and I do not mean to bring it up 
in any offensive way. 

The Cuatrman. Oh, no, I understand. 

Your memory may be faulty but I do not think you saw any- 
thing like that. If you did, 1 must categorically deny ever having 
made the statement that the rule applied to the Celler-Kefauver 
Antimerger Act. 

I do not believe the rule of reason applies to that. If, for example, 
you have a merger where you have the combining of two entities 
and one of the entities is a strong and substantial competitor and 
is of a considerable size, you undoubtedly lessen substantially com- 
petition in the particular area. I do not want any extensive rule of 
reason to apply. Ipso facto, per se, there is a violation. 

Now, the question of “substantial” may enter in here. It may be 
a little difficult sometimes to know what is substantial and what is not 
substantial. But if I were in the administrative seat, I certainly 
would not have any difficulty in knowing what is a substantial lessen- 
ing of competition. I do not think you would either, Mr. Oppenheim. 

Mr. OppennEtm. I thought our chapter on mergers was really sus- 


taining the congressional intent. I realize that is a matter some- 
times difficult to ascertain. 

The CHamrman. The report on that act was pretty clear. 

Mr. OprenHetm. Well, we read into it the reasonable probability 
of a substantial lessening of competition, or tendency to create monop- 
oly. 1 say we read into it—I mean the congressional report itself 
stated flatly that it was adopting that as a test, a reasonable probabil- 


ity, on the incipiency basis as distinct from the Sherman Act involv- 
ing proof of an actual unreasonable restraint of trade, you see. 

The CHarrMAn. Your report undoubtedly applies a rule of reason. 
It is the contention also of the Chairman of the Federal Trade Com- 
mission. I am in emphatic disaccord. I certainly ought to know 
what my bill means. I ought to know what purpose that bill was 
to remedy. Certainly applying the rule of reason to that extent is 
going to vitiate and destroy the very purpose of that act. 

_ Mr. Oprennetm. I respect your view but I did not realize it 
fully from the very beginning. 

The Caarrman. If you had read carefully the report which I 
helped draft and which I did draft, as a matter of fact, on the bill 
itself, though it bears the late-lamented Congressman Burns’ name, 
I did the drafting of the report. I clearly had in mind per se vio- 
lation. That is what Congress had in mind in the reports adopted 
by the Judiciary Committee of the House and the Judiciary Commit- 
tee of the Senate. 

Now, we have the Chairman of the Federal Trade Commission 
trying to graft onto that bill a lot of economic hocus-pocus which 
does not belong there. 

When Mr. Howrey comes before this committee, we are going to put 
him through a very searching cross-examination. 

Mr. Orrennetm. There is no question but what the report does 
adopt the rule of reason approach, and now I am perfectly plain that 
vou do not agree with that. I add I had no antipathy about the Mer- 
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ger Act, because I would like to declare right here and now, I see no 
reason why mergers of banks by asset mergers should not be included. 

The Cuarrman. You raised your hand, Mr. Rostow. Did you want 
to say something ¢ 

Mr. Rostow. Would the gentleman from Michigan return the floor 
to me for a little while? 

Mr. Orrennerm. I didn’t take it away from you. 

Mr. Maerz. Did the committee recommend any statutory change to 
cover bank mergers ¢ 

Mr. Orrennetm. Maybe it is a reflection on us, but we weren’t con- 
scious of the problem at the time. I was talking to Gene this morning 
and he agreed with me in my recollection of it. We just simply did 
not know about it until the chairman of this committee raised the issue 
publicly with respect to the growing number of bank mergers, especi- 
ally in the New York area. Then I learned to my own surprise that 
there was this technical defect in the act with respect to the language 
in the paragraph of the 1950 amendment limiting corporations whose 
assets are acquired to those subject to the jurisdiction of the Federal 
Trade Commission. Since that was raised by the chairman of this 
subcommittee, I myself for the first time was made conscious of the 
technical effect. 

It seems to me there is no reason why banks should be exempted and 
if they are included they should be governed by the same standards. 

The Coarmman. That is a very fair, frank statement and we appre- 
ciate it. 

Go ahead, Mr. Rostow. 

Mr. Rosrow. I just wanted to note, with everybody saying that the 
report proposes a rule of reason for the interpretation of the Celler- 
Kefauver amendment to section 7, that I do not agree. That is a 
very mixed up chapter, perhaps, and difficult to read, but I propose in 
this analysis of mine a rationalization of it which sharply differs from 
the position taken by the Federal Trade Commission. I do not be- 
lieve that this report endorses—fully endorses—the reasoning of the 
Pillsbury case. It certainly approves of the result of the Pillsbury case, 
but takes a very gingerly and discriminating approach to that peculiar 
opinion, I think you can work out of this report a fairly reasonable 
approach to the interpretation of section 7. Now, I admit others may 
read that chapter differently, but I will not give up on the attempt to 
make sense of it, so long as I am not otherwise instructed. 

I wanted to get back and finish up this presentation if I could. 

I was saying that, in my statement of partial dissent, I criticized 
our failure to go further than we did go, in dealing with the problems 
of enforcement. I am optimist enought to believe that the antitrust 
laws can actually be used to bust trusts, and that a good deal of good 
can be accomplished in other ways by actually enforcing the anti- 
trust laws. Complete compliance with them, of course, can never be 
expected. But antitrust enforcement can be a significant influence 
opposing strong tendencies toward monopoly in the economy, and 
helping to guide the development of markets into more effectively 
competitive paths. The process of investigation, the revelation and 
discussion of problems in specific industries, the review of doctrines 
of law—all these activities of congressional committees and other 
public bodies have their impact on the advice of lawyers and the poli- 
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cies adopted by businessmen, even when they are not followed by 
specific litigation. 

The antitrust laws are not enforced only by court and Federal Trade 
Commission proceedings, although the continuous pressure of such 
proceedings is essential, of course, to effective enforcement. 

These laws have their most important economic influence through 
self-enforcement—the adoption ss povanaaaih ne and policies by business- 
men in the light of the counsel they receive from lawyers and their 
avoidance of certain restrictive cources of action which could well 
involve the risk of litigation and treble damages. 

An intensive review by your subcommittee of the enforcement of 
the Celler-Kefauver amendment to section 7 of the Clayton Act, to 
take one example, could, I believe, have a significant influence, both 
on the enforcement policies of the Government and on the advice 
which lawyers give to their clients. 

The CHarrman. We are going to make an intensive review of the 
importance of the Celler-Kefauver amendment. 

Mr. Rostow. Good. I can give you another example of a situation 
where a review of existing regulatory policies in the light of antitrust 
ideas is needed—the policy for the regulation of oil production. At 
the present time, as a result of a series of historical accidents, the oil- 
producing States regulate the amount of oil that can be produced un- 
der State statutes, generally called conservation statutes, whose prin- 
cipal purpose and effect is to adjust available market supplies of oil 
to estimated demand at prices considered fair by the oil-producing 
States. 

Congress has broadly authorized State conservation controls under 

an interstate compact, which provides, however, that— 
It is not the purpose of this compact to authorize the States joining herein to 
limit the production of oil or gas for the purpose of stabilizing or fixing the price 
thereof, or create or perpetuate monopoly, or to promote regimentation, but is 
limited to the purpose of conserving oil and gas and preventing the avoidable 
waste thereof within reasonable limitations. 

At the present time the problem of the oil industry is not merely 
that the oil States are carrying out a horse-and-buggy kind of regu- 
lation, which adds considerably to the cost of producing oil. The sys- 
tem is rapidly approaching a point of frustration. As oil imports in- 
crease, from Venezuela, the Middle East and Canada, the only possible 
response of Texas, Louisiana, and Oklahoma is to limit their own oil 
production, and to seek protection through the tariff. 

The oil production control system is proving to be self-defeating, 
like every other production control cartel plan in history, in which 
the parties seeking to control the market did. not have full power over 
supply and production. The patchwork of statutes and practices 
under which oil production is now regulated by the States is expensive, 
unfair, and contrary to the resolution of Congress authorizing the 
compact. 

The Cuarrman. That is a very good statement. 

Mr. Rostow. It badly needs thoughtful reexamination. 

Apart from the various recommendations for inquiry which I have 
already mentioned, I have a few further suggestions to make to you, 
at. the request of your staff; by way of conclusion. 

We have come to the point in our thinking about economic policy, 
T believe, where the answers to certain questions could throw a gdéod 
deal of light on the preconceptions of the law. 

74645—56—pt. 3——11 
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In the first place, we sometimes —— how great a revolution in our 
concepts of economic policy has been brought about by the experience 
of the last 22 years in seeking an overall stabilization of the economy 
through the application of fiscal and monetary measures. Mistakes 
have been made; false starts have been made and corrected ; men have 
learned from their successes and their failures. We no longer live in 
the shadow of prolonged depression or uncontrollable inflation. 

Both parties have accepted these principles. The American people 
know, I believe, that depressions are made by man, and can be largely 
controlled by man. We have come a long way toward curing the 
historic instability of capitalism, with its tragic and unnecessary hu- 
man and economic wastes. Men differ about how much unemployment 
should be tolerated for short periods; they no longer differ about the 
responsibility of the Federal Government for seeing to it that aggre- 
gate purchasing power in the Nation is sufficient to elicit high levels 
of employment and production from the economy. 

The specter of stagnation has yielded to a healthy preoccupation 
with problems of growth and expansion. We no longer view economic 
rs as a key to sharing the poverty and misery of depression. We 

ave come again to the older vision of economics as the study of the 
wealth of nations—a systematic means of examining those forces and 
factors which should permit men to master their environment, and to 
seek, through their daily work, steady and widely shared increases in 
economic welfare. 

The concept of the Employment Act of 1946, that the Government 
can and should control booms and slumps, has entirely changed the 
environment within which we view the labor problem, the tax prob- 
lem, and our special concern here, the significance of the antitrust laws. 

This change in our perspective toward economic policy, one of the 
great historic accomplishments of this generation in government, has 
many consequences for antitrust policy. The quest for competition is 
far more feasible and productive in a stabilized, expanding economy 
than in a depressed and stagnant one. As a policy, competition has 
much to contribute in a growing, reasonably stable economy. Compe- 
tition can and should help to make the task of economic stabilization— 
through the use of monetary and fiscal means—easier and cheaper than 
it would otherwise be, and it should help to reduce the risk that we can 
buy stabilization of employment only at the dangerous price of steady 
doses of price inflation. Above all, the goads and pressures of compe- 
tition should contribute very nee to the end of assuring us that 
stabilization of employment will lead to steady increases in produc- 
tivity, improvements of management and technology, and regular and 
even accelerated increases in production. 

In that context, what task should your committee set for itself? I 
believe your test long-range contribution can come in the realm of 
research and education. I should urge you to bring together the 
relevant data bearing on the role of competition for an expanding and 
stabilized American economy, and to expound its significance in clear 
and vivid form. 

What kinds of data do I have in mind? 

First, I should urge you to assemble data on the advantages and 
disadvantages of bigness in the econgmy. Many students, like hem 
peter, David Lilienthal, and othets, have defended big business 
and even monopoly as a necessary condition in our society for tech- 
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nological advance. Invention, research, and the other advantages of 
science, both in technique and in management, are, such men tell us, 
the reward of bigness in the economy. It would be interesting to 
take certain key technological advances in industry, and trace the 
pattern of their discovery and adaptation by ny. How many 
were invented or discovered in the great laboratories of American in- 
dustry? How many came ultimately from smaller companies, from 
universities, from abroad, from Government laboratories? Did the 
industry welcome or resist the innovation? Were the large firms or 
the small firms characteristically first to adapt new methods? How 
rapidly and effectively was the new technique absorbed? How does 
the American record in this regard compare to that in other indus- 
trialized countries? 

The CuatrmMan. We went into that in our committee on the growth 
of monopoly power in the 81st and 82d Congresses. We came up with 
a conclusion that the jarger the concern becomes the more imitative 
they become and that big entities, like United States Steel, were not 
responsible for the real technological advances made in the process- 
ing of steel, but the smaller entities. I think it was Andrew Carnegie 
who said, with regard to big operations, that the big operators wera 
imitators and not originators. We had developed a great deal of 
information on that score. 

or kg le That was in your study of the steel industry; wasn’t 
it, sir 

The Cuarrman. Yes. 

Mr. Rostow. That was a remarkably useful study. I was thinking 
of applying the same approach to a range of industries. I think it 
could help a good deal. 

I think a series of case studies of this type, dealing with important 
innovations in, say, the steel, chemical, electrical, aviation, and auto- 
motive industries, could give us some insight into an issue which lies 
at the heart of our antitrust philosophy. It could help either to con- 
firm or seriously to challenge one of the main premises of the anti- 
trust laws—that competition is a better stimulus than monopoly to 
cost-reducing innovation. Such a study would also throw light— 
perhaps a rather cold light—on the comparative position of American 
industrial techniques: We tend complacently to assure each other 
that our know-how, our business management, our industrial research, 
our planes, tanks, and machines generally, are superior to everybody 
else’s, and especially to those of the Russians. If we get past the 
vanity of national pride, and the self-serving declarations, which 
feature most discussions of this problem, we should be able to find 
out much of areas importance to public policy. The problem of pro- 
ductivity and long-range technol inal ‘advance has many facets, 
apart from the traditional issues of competition and monopoly. It 
raises basic questions about the organization, the orientation, and the 
originality of science in this country. A carefully planned and judi- 
cially conducted inquiry into problems in this area could be of far- 
reaching value in the formation of private and public policy toward 
the development and use of knowledge, and the long-term goals which 
competition is supposed to serve in our economy and society. 

Second]¥, what are the facts about the managerial and other econ- 
omies of large-scale production? Do large firms have consistently 
lower or higher costs than small firms in the same industry? How 
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big is “big” for these purposes? Is monopoly inevitable if we want 
to retain the cost advantages of large-scale production? ‘These are 
not always easy questions to answer, especially where the firms in 
question have different product mixes and different accountants. 
Existing studies are full of pitfalls. Yet many people are firm] 
convinced that big business is highly efficient, or, on the other hand, 
highly inefficient. From the popular literature on the subject, one 
would conclude either that big business is a semireligious movement, 
which the country should gratefully embrace, or that big firms were 
so clumsy and lethargic that they would soon join the mastodon in 
oblivion. Prof. Caleb Smith, of Brown University, in a chapter 
of the recent book, Business Concentration and Price Policy, pub- 
lished by the National Bureau of Economic Research, puts forth 
the suggestion that the staff of a congressional committee could pro- 
duce a monograph “of very great value” on the relation of cost to 
size of plant—and perhaps to size of firm as well—by reviewing the 
data accumulated by the national war agencies during World War II, 
and presumably also by the economic control agencies of the Korean 
war period. 

The Cuarrman. What are his conclusions? 

Mr. Rostow. He says he cannot reach one. He reviews the exist- 
ing literature and criticizes it, and suggests certain tentative con- 
clusions about it. Generally, as I recall it, he finds that most studies 
seem to find the lowest cost area among the middle-sized firms. 

I strongly endorse his suggestion, and urge that such a study as 
he proposes be made, and be supplemented by fully considered testi- 
mony drawn from selected industries on the costs of firms of different 
sizes, and their capacity to compete with each other. Such a study 
could be of real importance in clarifying one of the basic elements 
in antitrust policy—the conviction that legal procedures against 
restraints of trade are justifiable from the point of view of long-run 
economic advantage, as well as for other reasons. 

The Crarrman. Thank you very much, Mr. Rostow. We have 
been really enchanted with your testimony. It has been very, very 
constructive and very, very helpful. I am sorry that you had to be 
inconvenienced the way you were, but you understand our situation. 

Mr. Rostow. I certainly do. 

The Cuatrman. Now, Mr. Oppenheim, do you want to read further 
in your statement ? 

Mr. Orrennerm. May I pick up with portions of my statement I 
did not present and, because of the work-group discussion, may I take 
just a minute or two more to elucidate on that 

I do not now feel bound by the obligation to keep in confidence 
the composition of the legal and economic concepts work group, since 
Professor Rostow has revealed the list to you. Therefore, in the 
light of that, I would like to now illustrate the processes of the 
work group in relation to the final draft, and to say, Mr. Chairman, 
that if we are compelled to disclose the personnel of all work groups, 
in my opinion we would be able to make even a better demonstration 
than without that disclosure, of the objectivity and the high-level 
thinking of this committee. 

The Cuarrman. You may be perfectly right in that. The mere 
fact that you do not want to disclose it to us makes the committee more 
or less suspicious.: . I think it would be far better if youdid. 
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Mr. OrrenuErm. It is a feeling of respecting a pledge and a promise 
to keep it in confidence. 

Now, on that work group, the following persons were named: I 
think we were in error when we said 16, because Professor Rostow men- 
tioned 12. He can check it. There is this interesting result: Pro- 
fessor Adams and Kahn and Handler, Mr. Kimble, Mr. Stevens, Mr. 
George Stigler, and Professor Rostow constitute 7 members of a group 
of 12 who werenamed. Now, I submit that without intending to make 
any rigid categorization of any person because his views cannot be all 
black and white and easily categorized, in the reputation these men 
have had in their writings over the years—and I include in that also 
the dean of the economists as he is so-called, J. M. Clark—you have 
there a group who would be characterized —— 

The Cobsgneia: Did you say Clark? 

Mr. Oprennetm. Yes; J. M. Clark was on there, too—who would 
be characterized as very strong in their antitrust ——- 

May I call attention to the fact that Professor Handler is held in 
great esteem by you and he has testified on numerous occasions before 
your committee. I hold him in great esteem. In fact, he is my 
strongest pear in the antitrust field in casebook editing. Also 
Kenneth Kimble, as I will point out later, was recommended by a large 
group of organizations on the wholesale, retail, agricultural, and 
other levels. 

George Stigler is noted—extremely noted—for being very strong, 
even in his attitude about bigness. 

The Cuamman. He testified before our committee. 

Mr. Orprenuerm. That is right, sir. And Kahn is in the same cate- 
gory, and Walter Adams obviously is. Walter Adams and Stevens 
were associated on the staff of committees of Congress. 

The Cuamman. John Stevens was on the staff of this committee. 

Mr. Oprennetm. That is right, sir. 

Now, Professor Rostow having revealed this, I do not feel under an 
obligation now to withhold this interesting piece of information. It 
was Gene Rostow who wrote the original draft covering section 2 of 
the Sherman Act. I will not mention any more but I will give that 
as an illustration. To my mind it was so admirable that at the time 
I said to him, “I think this is unassailable and I think it will hold up 
with the committee.” It did. 

On the other side we have Blackwell Smith, Morrie Adelman and 
Clare Griffin who, I suppose, in one way have been regarded as rather 
conservative about certain aspects of antitrust. And yet, despite the 
fact that we had a majority of the work group of the other complexion 
of general philosophy and thinking and ideology, with which ob- 
viously the committee agreed, the final report of this committee ad- 
heres to the greatest substance of the work that was done by that work 
group. 

In fact, in chapter 1 we have so few dissents that it is difficult to see 
where they appeared. I really do not know whether they are really 
dissents. We have a few concurring and clarifying statements. 

Now, that is an example of what happened in a work group. 

The Cuarrman. I do not know if it is a good example of the work 
group because naturally the legal and economic concepts group would 
involve more or less theoreticians, and most of these people are pro- 
fessors. I do not know if that is a typical work group. 
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Mr. OrrenHetm. My point is that the committee of 60, consistin 
as you know in greater number of practitioners and men of actua 
experience, was willing to subscribe to this magnificent statement that 
was originally prepared by that work group. I say that in a self- 
serving way. Therefore, if you go all through chapter 1 you have as 
fine an example as you will find in the report of the work of this 
committee. : 

Mr. Materz. You would not say, Professor, that chapter 1 was 
typical of the entire report with respect to its degree of unanimity, 
would you? 

Mr. Orrennerm. I would say that the degree of unanimity in this 
report astonished me at the end. I had never had any hope that we 
could get a committee with the interacting views of the membership, 
as I will point out in a moment, to a on as much as they did. And 
my own estimate in this statement is that on virtually all basic mat- 
ters there was a consensus in the committee. The dissents were on 
specific points, and even among the dissenters there was not uniform- 
ity on the matters to which they dissented. 

Mr. Materz. That was not my question. My question was do you 
regard chapter 1 as typical of the other chapters of the report with 
i to the question of unanimity of opinion ? 

r. OrprenHerM. I will be specific by saying the same is true of 
chapter 2. I think the same is true of chapter 3. I think when you 
come to chapter 4 you have to make a closer examination of the specific 
points of dissent, but on the basic, overall approach there was a great 
deal of consensus. In other words, there you find some dissent. 

Mr. Maerz. You are speaking of chapter 4? 

Mr. Orrennerm. Chapter 4. You will find some dissents. More so 
than in the others I have mentioned. 

Mr. Materz. That deals specifically with the Robinson-Patman Act ? 

Mr. Orrennerm. That is right. 

Mr. Matetz. How about 5? 

Mr. OprenHerm. There you will find some specific dissents only. 

Mr. Maerz. Chapter 6h 

Mr. Orvennerm. In chapter 6 I think you will find very few, but 
you will find some. 

Mr. Matetz. Chapter 8? 

Mr. OrrenuerM. In chapter 7 there were none. In chapter 8, you do 
find some, on specifies. 

The Cuairnman. Mr. Oppenheim, I have several questions I would 
like to propound to you. It would take several hours, I think. We 
have reached a quarter after 4, now, and the staff and myself have a 
meeting with a very important committee of one of the branches of 
Government in a few minutes. 

Is it possible for you to return on Friday morning? 

Mr. OrprenHEIM. twill be glad to return, Mr. Chairman. 

The Cuamman. Say 10 o’clock Friday? 

Mr. OprenneErm. Yes. 

The Cuamman. We will guarantee to get you out by 12 o’clock, 

Mr. Orrennerm. And may I have the privilege of reserving the 
parts of the statement that I was not able to get to, today? 

The Cuamman. Yes; you may handle it any way you wish, and 
make whatever changes you care to make. 





PRICE DISCRIMINATION 1105 


Mr. OprenuErm. Thank you. 

The Cuamman. The committee will now adjourn until tomorrow 
morning at 10 o’clock, when we shall hear the superintendent of banks 
of the State of New York, George F. Mooney; representative of 
the American Federation of Labor, former Congressman Andrew J. 
Biemiller, and the chairman, executive and finance committees, 
Americans for Demoeratic Action, Mr. Robert R. Nathan. 

We will now adjourn until 10 o’clock tomorrow morning. 

(Whereupon, at 4: op m., the subcommittee adjourned, to recon- 
vene at 10 a. m., Wednesday, June 8, 1955.) 

The Cuairman. Now, Mr. Oppenheim, we will be glad to hear a 
continuation of your statement, if you have any. We would like to con- 
clude your testimony this morning. There are a number of questions 
that we would like to propound to you. 

Are you still of the same mind that you are loath to submit to the 
committee the names of the individuals composing the work groups on 
the committee? 


STATEMENT OF S. CHESTERFIELD OPPENHEIM, COCHAIRMAN, 
ATTORNEY GENERAL’S NATIONAL COMMITTEE TO STUDY ANTI- 
TRUST LAWS—Resumed 


Mr. OrrenHem. Mr. Chairman, in response to your request I con- 
ferred with Judge Barnes about that matter, and we feel that we 
pledged ourselves to the committee and obtained a consensus, or, at 
least, there was a consensus that the names of the work group members 
be not disclosed, and we feel that that was done for the very reason 


stated by Judge Barnes himself in his testimony before this subcom- 
mittee, which I repeated the other day, namely, that the purpose was 
solely to give assurance that the thinking would be concentrated on 
the ideas and concepts and doctrines, rather than perhaps generating 
a tendency to think of individuals or individual views or personal- 
ities. That was our purpose. 

I would like to say that we have no thought in our minds that there 
is any reason for not disclosing the names so far as having any fear 
that the disclosure would in any way prejudice either the committee 
or the public interest. 

The Cuamman. Of course, as I indicated to you the last time you 
testified, we could by other means get all of these names. We could, 
I think in the event that you refused to answer, probably compel you 
to give us the names. We could subpena all of the members and ask 
what work group they participated in. That would be a difficult as- 
sigument for us, and one rather disagreeable to us. 

But since you and Judge Barnes take that position, why, we will 
let it rest there. I have great respect for Judge Barnes’ opinion, I 
have respect for your opinion. If you feel great embarrassment to the 
members who participated in those work groups, I will accept that 
opinion, and let it rest there. It shall not constitute a precedent. We 
can get those names if we wish, but I do not think that we should go 
to extremes to do so. So we will let that matter rest there. 

You may state that to Judge Barnes. 

Mr. Oprennermm., I shall. 

The CHarrman. You were appointed, I believe, as cochairman on 
July 9, 1953, by Attorney General Brownell, is that correct? 
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Mr. Orrennetm. That is right. 

The Cuarrman. Did you have a responsibility for the selection of 
the members of the Attorney General’s committee ? 

Mr. Oppennerm. I shared very much in that responsibility. 

The CHairman. It was you and Judge Barnes, I take it, that had 
the final responsibility for the appointments? 

Mr. OrpenHerM. Not the final responsibility, Mr. Chairman, but 
Judge Barnes and I made the recommendations for appointment to 
the Attorney General who, of course, had the final decision as to the 
membership. 

I wondered whether you wanted me as indicated last time to pick 
up with that part of my statement which I reserved last time. 

The Cuarrman. I do not think it is necessary. We will just get it 
by question-and-answer form. 

Were any of your recommendations as to membership overruled by 
the Attorney General? 

Mr. OprenHeErM. Yes, sir. 

The CuairmMan, Did you get recommendations for the inclusion of 
names from individuals, corporations, and trade associations et cetera ? 

Mr. OrreNHEIM. My statement shows, by way of illustration, we 
did receive many suggestions from the outside, and I should char- 
acterize that as recommendations coming from organizations or as- 
sociations, from individual Senators and Congressmen of the Con- 
gress of the United States, from individual lawyers, from the Anti- 
trust Division and Federal Trade Commission, from educational 
sources, a variety of suggestions, Mr. Chairman. 

The Cuairman. Before the Attorney General finalized the selec- 
tion, did you check to see whether or not any of the members, partic- 
ularly the lawyer members proposed, represented any defendants in 

ending antitrust suits brought by the Tapeubenek of Justice or the 

ederal Trade Commission ? 

Mr. Orrenuerm. I did not. And I may say, to my knowledge, 
: — Barnes did not make any efforts, that is, systematic efforts to 

o that. 

There were a few instances where the public knowledge of the par- 
ticipation of a member as counsel in a past antitrust case, or perhaps, 
even in a pending antitrust case was easily available. 

The CHAmman. We have a revised fist of attorneys, professors, 
economists, public officials and labor representatives. The break- 
down of the committee, including the co-chairman, is as follows. 

Practicing lawyers, 42 in number; professors of law, 7 in number; 
economists, 8 in number; public officials, 4 in number; and labor 
representatives, 1 in number, making a combined total of 62. 

fr. OppeNnetM. Did you say 42 practitioners? 

The CuarrmAn. Practicing lawyers. 

Mr. OprennetM. That is a much larger number than I believe 
represents the number of practicing lawyers on the committee, but 
at the moment I would not want to refute it without checking it. I 
did not have that impression. 

The Cuarmman. You gave us the membership list. 

Mr. Oprennerm. That is true. 

The CHatrman. That is what I am reading from. We tabulated it. 

Mr. OrrennerM. I should like to have an opportiunity to make my 
tabulation on the basis of the records we had, because I feel that is a 
very high number of practicing lawyers compared to the one I would 
compute. 
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The Caarman. We will be very glad to be corrected, if we are 
wrong. 

Mr Marae: How many practicing lawyers do you feel were mem- 
bers of the committee ? 

Mr. Oprenuetm. I would say that the majority of the committee 
members consisted of practicing lawyers. 

Mr. Martz. You would say that the number 42 is low ? 

Mr. Orrenuerm. I think it is very high. 

Mr. Matetz. You say the majority of the members of the commit- 
tee were practicing lawyers, but you think that there were less than 42, 
is that correct ? 

Mr. OrrenHerM. My impression is much less than 42. 

The CuarmrMan. Suppose you give your version when you correct 
your testimony. 

Mr. OpreNHEIM. Yes, sir. 

The CHarrman. We have ascertained that of the 42 practicing 
lawyers who were members of the committee, 50 percent of those law- 
yers or their law firms had cases in which they were representin 
defendants in pending antitrust cases brought by either the Federa 
Trade Commission or the Department of Justice. 

Mr. Orrennem. Let me say that, speaking for myself only, I was 
not conscious, nor did I in any way intend to pursue the matter of 
ascertaining the clients represented by any law firm with which a 
prospective member was associated. I simply felt that was not per- 
tinent to the criteria for the selection which I set forth in my state- 


ment, and I wonder whether it would not be desirable to permit me, 
Mr. Chairman, at this point, to state those criteria first before you 
ask any further questions. 


The Cuarmrman. Go ahead. 

Will you put in the record the names of those lawyers who were 
in your estimation practicing lawyers? Of those, could you give the 
names of the attorneys who personally or through their law firms 
represented defendants in pending antitrust cases either before the 
Department of Justice or the Federal Trade Commission ? 

Mr. OrrenuEmm. Well, that information, Mr. Chairman, I would 
suppose would come from the information already supplied to you 
if my understanding is correct. 

The Carman. I have been informed that the Federal Trade 
Commission has given that information, and we will put that in 
the record. 

(The letter, with attachments dated May 19, 1955, is as follows:) 


FEDERAL TRADE COMMISSION, 
Washington, May 19, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


My Dear Mr. CHarrMan: In accordance with your letter of April 22, 1955, to 
Mr. Earl W. Kintner, the Commission’s General Counsel, as supplemented by 
subsequent telephone conversations between Mr. Kintner and Mr. Maletz, of the 
committee’s staff, there is transmitted herewith a list of Federal Trade Com- 
mission formal cases and merger clearances handled since January 1, 1946, by 
each member of the Attorney General’s National Committee To Study the Anti- 
trust Laws, or handled during that period by the firm with which he is affiliated, 
together with an indication of the disposition of such matters. The list, as 
requested, covers Federal Trade Commission Act and Clayton Act cases. 

The attached list also notes cases in which economists on the committee have 
acted as consultants. Since the Commission’s indexes do not, except in rare 
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instances, disclose this information, it has been necessary to rely upon the per- 
sonal knowledge of members of the Commission’s economic, investigative, and 
trial staffs in supplying the answer to this portion of your inquiry. Mr. Robert 
A. Bicks, executive secretary of the Attorney General’s National Committee To 
Study the Antitrust Laws, possibly may be able to supply additional information 
in this regard. 

There is also enclosed for your information a membership list of the com- 
mittee, including a listing of the firms with which the members are affiliated. 

A copy of the listing herein has been sent to Mr. Bicks in accordance with 
your request. 

By direction of the Commission. 

Sincerely yours, 


Rosert M. Parrisn, Secretary. 


APPEARANCES IN ForMAL CASES BEFrorE FEDERAL TRADE COMMISSION BY MEMBERS, 
ATTORNEY GENERAL’S COMMITTEE To Stupy ANTITRUST LAWs, AND LAW Firms 
WitTn WuHicH THey ARE oR HAVE BEEN AFFILIATED—JANUARY 1, 1946, TO APBIL 
80, 1955 


Walter Adams (nothing). 
Morris A. Adelman (nothing). 
Cyrus Anderson (nothing), 
Douglas Arant (nothing) 
White, Bradley, Arant & All 
White, Bradley, Arant, All & Rose 
D. 5449—Metal Lath Mfrs. Assn. et al. 
Dismissed, February 16, 1954 
D. 5508—American Iron & Steel Institute et al. 
Order to cease and desist, August 10, 1951 
Modified, September 5, 1951 
H. Thomas Austern 
D. 3927—American Tobacco Company 
Dismissed, March 17, 1948 
D. 5433—Independent Grocers Alliance Distributing Co., et al. 
Order to cease and desist, March 7, 1952 
Commission order affirmed, April 29, 1953 
D. 5526—E. I. du Pont de Nemours & Co., Inc. 
Dismissed, October 20, 1949 
D. 5532—Association of Coupon Book Manufacturers, et al. 
Order to cease and desist, September 8, 1948 
D. 5576—J. Richard Phillips, Jr. & Sons Inc., et al. 
Order to cease and desist, February 8, 1950 
D. 5608—American Chicle Co. 
Dismissed, September 23, 1949 
D. 5623—The Larsen Company, et al. 
Order to cease and desist, February 6, 1950 
D. 5657—Malleable Chain Mfrs, Institute, et al. 
Order to cease and desist, April 23, 1952 
D. 5728—Sylvania Electric Products, Inc., et al. 
Dismissed, September 23, 1954 
D. 5794—Atlas Supply Company, et al. 
Order to cease and desist, July 19, 1951 
D. 5994—H. J. Heinz Company, et al. 
Pending 
Covington & Burling 
Covington, Burling, Rublee & Shorb 
Covington, Burling, Rublee, Acheson & Shorb 
Covington, Burling, Rublee, O’Brien & Shorb 
D. 4685—E. I. du Pont de Nemours & Co., Inc. 
Order to cease and desist, December 30, 1948 
Modified, November 1, 1949 
D. 4826—American Cigarette & Cigar Company, Inc. 
Dismissed, July 11, 1952 
D. 4827—American Tobacco Co. 
Order to cease and desist, June 20, 1951 
Modified, April 9, 1952 
D. 5017—Ruberoid Company 
Petition for review dismissed, CCA7, March 11, 1952 
Order to cease and desist, January 20, 1950 
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H. Thomas Austern—Continued 
D. 5994—H. J. Heinz Company, et al.—Continued 
Pending—Continued 
D. 5017—Ruberoid Company—Continued 
Order to cease and desist affirmed, enforcement denied, 
CCA2, September 4, 1951 
Order to cease and desist affirmed, enforcement denied, 
USSC, May 26, 1952 
D. 5824—National Retail Furniture Assn., et al. 
Dismissed, December 7, 1951 
D. 5838—National Modes, Inc., et al. 
Order to cease and desist, February 3, 1950 
D. 5851—Univis Lens Company, et al. 
Order to cease and desist, November 12, 1948 
D. 5526—See Austern 
D. 5532—See Austern 
D. 5534—Bonner Packing Company, et al. 
Order to cease and desist, November 9, 1950 
D, 5576—See Austern 
D. 5608—See Austern 
D. 5623—See Austern 
D. 5657—See Austern 
D. 5728—See Austern 
D. 5794—See Austern 
D. 5878—Sayles Finishing Plants, Inc., et al. 
Order to cease and desist, June 10, 1953 
D. 5979—American Surgical Trade Assn., et al. 
Order to cease and desist, October 22, 1952 
D. 5994—See Austern 
D. 6235—New York Coffee & Sugar Exchange, Inc., et al. 
Order to cease and desist, April 1, 1955 
Cyrus Austin: 
D. 5017—Ruberoid Company 
Order to cease and desist, January 20, 1950 
Order to cease and desist affirmed, enforcement denied, CCA2, Sep- 
tember 4, 1951 
Order to cease and desist affirmed, enforcement denied, USSC, May 26, 
1952 
Appell, Austin & Gay 
D. 5017—See Cyrus Austin 
Cadwalader, Wickersham & Taft 
D. 5877—American Mercury, Inc., et al. 
Dismissed, September 2, 1947 
Wendell B. Barnes (nothing) 
Wendell Berge 
D, 5536—Radio-Television Training School, et al. 
Order to cease and desist, December 5, 1951 
Modified, February 11, 1953 
D. 6238—American Life & Accident Insurance Co. 
Pending 
D. 6239—Automobile Owners Safety Insurance Co. 
Pending 
D. 62483—Guarantee Reserve Life Insurance Co, of Hammond, et al. 
Pending 
D. 6247—Life Insurance Company of America, et al. 
Pending 
D. 6276—Postal Life & Casualty Insurance Co, 
Pending 
Posner, Berge, Fox & Arent 
Berge, Fox & Arent 
Berge, Fox, Arent & Layne 
D. 5856—International Assn. of Electrotypers & Stereotypers, 
Inc., et al. 
Order to cease and desist, October 23, 1952 
Petition to Review withdrawn, CCA9, February 20, 1953 
Modified Order to cease and desist, March 16, 1953 
D. 5536—See Wendel Berge 
D. 5573—Joe Lowe Corporation 
Dismissed, February 3, 1949 
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Bruce Bromley (nothing). 
Cravath, Swaine & Moore 
Cravath, de Gersdorf, Swaine & Wood 
D. 3091—Cast Iron Soil Pipe Association, et al. 
Dismissed, July 30, 1948 
D. 4750—Rohm & Haas Company, Inc. 
Order closing case, January 26, 1948 
D. 4920—Minneapolis-Honeywell Regulator Co. 
Order to cease and desist, January 14, 1948 
Parts I and II of order to cease and desist affirmed and en- 
forced, Part LII dismissed, CCA7, September 18,1951 
Petition for certiorari dismissed, USSC, December 22, 1952 
D. 5508—American Iron & Steel Institute, et al. 
Order to cease and desist, August 10, 1951 
Modified, September 5, 1951 
D. 5800—Doeskin Products, Inc. 
Order to cease and desist, May 15, 1952 
D. 5830—Bulova Watch Company, Inc. 
Order to cease and desist, March 17, 1952 
D. 6156—Luria Brothers & Company, Inc., et al. 
Pending 
Hammond BP. Chaffetz: 
D. 5648—National Tea Company, et al. 
Order to cease and desist, May 15, 1950 
Modified, May 8, 1951 
D. 5677—B. F. Goodrich Company 
Dismissed, January 22, 1954 
D. 5794—Atlas Supply Company, et al. 
Order to cease and desist, July 19, 1951 
D. 6043—B. F.Goodrich Company 
Order to cease and desist, August 5, 1953 
Kirkland, Fleming, Green, Martin & Ellis: 
D. 5483—Clay Products Association, Inc., et al. 
Order to cease and desist, April 19, 1951 
D. 5592—-National Paper Trade Association of the United States, 
Inc., et al. 
Order to cease and desist, September 24, 1954 
Pending on petition to review in CCA2 
D. 5648—See Hammond E. Chaffetz 
D. 5677—See Hammond BK. Chaffetz 
D. 5794—See Hammond B. Chaffetz 
D. 6043—-See Hammond BE. Chaffetz 
D. 6072—Infra Insulation, Inc., et al. 
Order to cease and desist, August 3, 1953 
Petition to review dismissed CADC, November 25, 1953 
203-1—Quantity Limits—Rubber Tires—American Oil Com- 


pany 
Pending in U. 8. Dist. Ct. for District of Columbia. 
Herbert W. Clark (nothing). 
Morrison, Hohfeld, Foerster, Shuman & Clark 
D. 5633—Washington Brewers Institute, et al. 
Dismissed, November 20, 1950 
John Maurice Olark (nothing). 
Thomas F. Daly (nothing). 
Lord, Day & Lord 
D.5502—Corn Products Refining Co., et al. 
Order to cease and desist, November 20, 1950 
D. 5587—Colgate-Palmolive-Peet Company 
Dismissed, December 16, 1953 
John W. Davis 
D. 5508—American Iron & Steel Institute, et al. 
Order to cease and desist, August 10, 1951 
Modified, September 5, 1951 
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John W. Davis—Continued 
D. 5794 Atlas Supply Company, et al. 
Order to cease and desist, July 19, 1951 
Davis, Polk, Wardwell, Sunderland & Kiendle 
D. 4900—American Refractories Institute, et al. 
Order to cease and desist, April 13, 1948 
D. 5486—Independent Director Corporation, et al. 
Order to cease and desist, July 19, 1950 
D. 5508—See John W. Davis 
D. 5794—See John W. Davis 
D. 5878—Sayles Finishing Plants, Inc., et al. 
Order to cease and desist—June 10, 1953 
Walter J. Derenberg (nothing). 
Alexander, Maltitz, Derenberg & Daniels (nothing). 
Raymond R. Dickey 
D. 5408—Mega-HPar-Phone 
Order to cease and desist, November 15, 1949 
Danzansky & Dickey (nothing). 
Buckley & Danzansky 
D. 5408—See Raymond R. Dickey 
D. 5482—Carpel Frosted Foods, Inc., et al. 
Order to cease and desist, December 13, 1951 
Charles Wesley Dunn (nothing). 
George E. Frost: 
D. 5770—E. Edelman & Company 
Order to cease and desist, April 29, 1955 
Fred E. Fuller: 
D. 5979—American Surgical Trade Association, et al. 
Order to cease and desist, October 22, 1952 
Fuller, Harrington, Seney & Henry 
Welles, Kelsey, Fuller, Cobourn & Harrington 
Fuller; Harrington & Seney 
Welles, Kelsey, Cobourn & Harrington 
D. 4985—United States Forwarding System, et al. 
Dismissed, January 11, 1949 
D. 5979—See Fred E. Fuller 
D. 5994—H. J. Heinz Company, et al. 
Pending 
Robert W. Graham: 
D. 5279—Carl Rubenstein, et al. 
Order to cease and desist, March 25, 1946 
Application for enforcement, CCA9, September 29, 1950 
Order to cease and desist affirmed and enforcement granted as to 
Whitney & Co., April 1, 1948 
D. 5471—New England Fish Company, et al. 
Order to cease and desist, January 12, 1948 
D. 5633—Washington Brewers Institute, et al. 
Dismissed, November 29, 1950 
Bogle, Bogle & Gates 
Bogle & Gates: 
D. 4896—International Trading Corporation, et al. 
Order closing case, January 21, 1948 
D. 5279—See Robert W. Graham 
D. 5471—See Robert W. Graham 
D. 5633—See Robert W. Graham 
D. 6141—Alaska Salmon Industry, Inc., et al. 
Order to cease and desist, April 9, 1954 
Clinton 8. Golden (nothing). 
Charles O. Gregory (nothing). 
Ewald T. Grether (nothing). 
Clare BE.. Griffin (mothing). 
Milton Handler: 
D. peat -internatoees Association of BDlectrotypers & Stereotypers, Inc., 
et al. 
Order to cease and desist, October 23, 1952 
Petition to review withdrawn, CCA9, February 20, 1953 
Modified order to cease and desist, March 16, 1953 
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Edward F. Howrey: Fr 
D. 4900—American Refractories Institute, et al. 
Order to cease and desist, April 13, 1948 
D. 4933—Automatie Canteen Company of America 
Order to cease and desist, June 6, 1950 
Order to cease and desist affirmed, CCA7, January 18, 1952 
USSC reversed decision of CCA7 as to Count II of FTC complaint, 
August 1, 1953 
FTC order of dismissal as to Count II, January 12, 1955 
D. 5467—Structural Clay Products Incorporated, et al, 
Order to cease and desist, May 28, 1948 
D. 5468—Structural Clay Products Incorporated, et al. 
Order to cease and desist, May 28, 1948 
D. 5546—Luden’s, Inc. 
Dismissed, September 23, 1949 
D. 5607—F. B. Washburn Candy Corp. 
Dismissed, September 238, 1949 
D. 5615—Kimbell Candy Company 
Dismissed, September 23, 1949 G 
Sanders, Gravelle, Whitlock & Howrey: 
. 4900—See Edward F. Howrey 
4933—See Edward F. Howrey 
5467—See Edward F. Howrey 
5468—See Edward F. Howrey 
5546—See Edward F. Howrey 
5607—See Edward F. Howrey 
5615—See Edward F. Howrey 
5484—Clay Sewer Pipe Association, Inc., et al. 
Order to cease and desist, August 20, 1951 
203-1—Quantity Limits—Rubber Tires—Firestone Tire & Rub- 
ber Co. 
Pending in United States District Court for District of 
Columbia. 
Edward R. Johnston: 
D. 5277—Youngs Rubber Corporation 
Dismissed, August 19, 1952 
D. 5449—Metal Lath Manufacturers Association, et al. 
Dismissed, February 16, 1954 
D. 5979—American Surgical Trade Association, et al. 
Order to cease and desist, October 22, 1952 
Johnston, Thompson, Raymond & Mayer: 
D. 5449—See Edward R. Johnston 
D. 5979—See Edward R. Johnston 
D. 6253—United Insurance Company 
Pending 
Poppenhusen, Johnston, Thompson & Raymond: 
D. 5277—See Edward R. Johnston 
D. 5449—See Edward R. Johnston 
George E. Hale (nothing). 
Wilson & McIlvaine (nothing), 
Alfred E. Kahn (nothing). 
A. Stewart Kerr (nothing). 
Crawford, Sweeny & Dodd (nothing). 
Kenneth Kimble: 
D. 5101—Alberty Food Products, et al, 
Order to cease and desist, February 4, 1948 
Order to cease and desist modified and affirmed, CADC, March 20, 1950. 
Petition for certiorari denied, October 9, 1950 
Modified order to cease and desist, December 13, 1950 
McFarland & Sellers: 
D. 5101—See Kenneth Kimble 
203-1—Quantity Limits—Rubber Tires—National Association 
of Independent Tire Dealers, Inc. 
Pending in United States District Court for the District 
of Columbia. 
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Francis R. Kirkman (nothing). 
Pillsbury, Madison & Sutro: 
D. 4859—J. A. Folger & Company 
Dismissed, January 27, 1948 
D. 5297—Del Mar Canning Co. 
Order to cease and desist, March 25, 1946 
D. 5303—Hovden Food Products Corp. 
Order to cease and desist, March 25, 1946 
D. 5644-—-Bibb Mfg. Co., et al. 
Dismissed, January 8, 1951 
D. 5794—-Atlas Supply Co., et al. 
Order to cease and desist, July 19, 1951 
D. 5848—Cordage Institute, et al. 
Pending 
D. 6141—Alaska Salmon Industry, Inc., et al. 
Order to cease and desist, April 9, 1954 
D. 6168—Evis Mfg. Co., et al. 


Pending 
George P. Lamb: 
D. 4496—Tag Mfrs. Institute, et al. 
Order to cease and desist, May 19, 1947 
Order to cease and desist set aside by CCA1, May 12, 1949 
D. 4878—Chain Institute, Inc., et al. 
Order to cease and desist, February 16, 1953 
Modified, December 28, 1953 
Pending in CCA8 
D. 5448—Rubber Mfrs. Assn. Inc., et al. 
Order to cease and desist, February 2, 1948 
D. 5508—American Iron & Steel Institute, et al. 
Order to cease and desist, August 10, 1951 
Modified, September 5, 1951 
D. 5592—National Paper Trade Assn. of the United States, Inc., et al. 
Order to cease and desist, September 24, 1954 
Pending on petition to review in CCA2 
D. 5719—Vitrified China Assn., Inc., et al. 
Dismissed March 6, 1953 
D. 5952—Advertising Specialty Nat’lL Assn., et al. 
Order to cease and desist, March 4, 1955 
Kittelle & Lamb; 
Morelock & Lamb; 
Feldman, Kittelle, Campbell & Ewing; 
Kittelle, Sawyer & Lamb: 
D. 4496—See George P. Lamb 
. 4602—Crown Mfrs. Assn. of America, et al. 
Order to cease and desist, August 4, 1948 
Order to cease and desist affirmed after modification, CCA4, 
August 22, 1949 
. 4878—See George P. Lamb 
. 5149—American Waxed Paper Assn., et al. 
Dismissed, February 13, 1946 
. 5448—See George P. Lamb 
. 5508—See George P. Lamb 
. 5592—See George P. Lamb 
D. 5719—See George P. Lamb 
D. 5952—See George P. Lamb 
D. 6176—Pet Milk Co., et al. 
Pending 
Jack I. Levy 
D. 5433—Independent Grocers Alliance Dist. Co., et al. 
Order to cease and desist, March 7, 1952 
Order to cease and desist affirmed, CCA7, May 20, 1953 
Sonnenschein, Berkson, Lautmann, Levinson & Morse 
D. 5433—See Jack I. Levy 
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Mason A. Lewis 
D. 5670—Ideal Cement Company, et al. 
Order to cease and desist, September 28, 1950 
Modified findings, March 8, 1951 
Lewis, Grant, Newton, Davis & Henry 
D. 5670—See Mason A. Lewis 
Benjamin H. Long (nothing). 
Dykema, Jones & Wheat 
D. 4772—Koch Laboratories, Inc., et al. 
Order to cease and desist, August 24, 1951 
Order to cease and desist affirmed and enforced, CCA6, 
July 8, 1953 
D. 6107—Blotting Paper Mfrs. Assn., et al. 
Order to cease and desist, October 9, 1953 
Breck P. McAllister (nothing). 
Donovan, Leisure, Newton & Irvine; 
Donovan, Leisure, Newton, Lumbard & Irvine: 
D. 5636—American Dental Trade Assn., et al. 
Order to cease and desist, February 8, 1950 
D. 6040—Eastman Kodak Co. 
Dismissed, January 6, 1955 
D. 6083—Teleron Company, et al. 
Order to cease and desist, February 16, 1954 
D. 6093—Garden Research Laboratories, et al. 
Order to cease and desist, November 13, 1953 
Richard B. McDermott (nothing). 
Williams, Boesche & McDermott (nothing) 
Gilbert H. Montague: 
D. 4634—World Syndicate Publishing Co., et al. 
Order to céase and desist, November 22, 1949 
Petition to review dismissed, April 7, 1952 
Sherman Peer (nothing). 
James A, Rahl (nothing). 
Snyder, Chadwell & Fagerburg 
D. 5979—American Surgical Trade Asso., et al. 
Order to cease and desist, October 22, 1952 
D. 6175—National Dairy Products Corp., et al. 
Pending 
David W. Robinson (nothing). 
Robinson, Robinson & Dreher (nothing) 
Eugene V. Rostow (nothing). 
Charles B. Rugg (nothing). 
Ropes, Gray, Best, Coolidge & Rugg: 
D. 5728—Sylvania Electric Products, Inc., et al. 
Dismissed, September 23, 1954 
D. 5979—American Surgieal Trade Assn., et al. 
Order to cease and desist, October 22, 1952 
Albert E. Sawyer: 
D. 4496—Tag Mfrs. Institute, et al. 
Order to cease and desist, May 19, 1947 
Order to cease and desist set aside CCA1, May 12, 1949 
D. 5421—Crown Zellerbach Corp., et al. 
Dismissed, February 9, 1955 
D. 5448—Rubber Mfrs. Assn., Inc., et al. 
Order to cease and desist, February 2, 1948 
D. 5848—Cordage Institute, et al. 
Before Commission on appeals from initial decision (Mr. Sawyer ap- 
peared as economic consultant) 
D. 6042—American Biltrite Rubber Co., Inc. 
Order to cease and desist, August 5, 19 
Wise, Corlett & Canfield ; 
Sawyer & Marion: 
D. 4496—See Albert E. Sawyer 
D. 5155—Ferro Enamel Corporation, et al. 
Order to cease and desist, February 26, 1946 
D. 5421—See Albert BE. Sawyer 
D. 6042—See Albert E. Sawyer 
D. 6107—Blotting Paper Mfrs. Assn., et al. 
Order to cease and desist, October 9, 1953 
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Louis B. Schwartz (nothing). 
David T. Searls (nothing). 
Vinson, Elkins, Weems & Searls (nothing) 
Bernard G. Segal (nothing). 
Schnader, Harrison, Segal & Lewis: 
D. 5888—Standard Sewing Equipment Corp.., et al. 
Order to cease and desist, May 29, 1955. 
Herman F. Selvin (nothing). 
Loeb & Loeb: 
D, 5632—Charles U. Branch 
Order to cease and desist, January 16, 1951 
Whitney North Seymour (nothing). 
Simpson, Thacher & Bartlett 
D. 6077—Liggett & Myers Tobacco Company 
Pending 


Morrison Shafroth (nothing). 
Grant, Shafroth & Toll (nothing). 
William Simon 
D. 5620—General Motors Corp., et al. 
Order to cease and desist, July 10, 1953 
File P-986—Request for staff clearance of proposed acquisition by Pure Oil 
Company of capital stock of Globe Refining Company. Staff advised 
that no investigation would be recommended. 
Miller, Gorham, Wescott & Adams 
D. 4983—Automatic Canteen Co. of America 
Order to cease and desist, June 6, 1950 
Order to cease and desist affirmed, CCA7, January 18, 1952 
USSC reversed decision of CCA7 as to Count II of FTO 
complaint, September 1, 1953 
FTC order of dismissal as to Count II, January 12, 1955 
D. 5620—See William Simon 
D. 6221—Simplicity Pattern Co., Inc. 
Pending 
D. 6227—Warren Petroleum Corp., et al. 
Pending 
Sumner H. Slichter (nothing). 
Blackwell Smith (nothing). 
Smith, Sargent, Doman, Hoffman & Grant (nothing). 
Wright, Gordon, Zachry & Parlin; 
Wright, Gordon, Zachry, Parlin & Cahill: 
D. 3764—Chilean Nitrate Sales Corp., et al. 
Dismissed, April 1, 1946 
D. 4610—Crouse-Hinds Co., et al. 
Dismissed, January 23, 1950 
D. 4900—American Refractories Institute et al. 
Order to cease and desist, April 13, 1948 
John Paul Stevens (nothing). 
Rothschild, Stevens & Barry (nothing). 
George J. Stigler (nothing). 
Jerrold G. Van Cise: 
D. 3977—Champion Spark Plug Co. 
Order to cease and desist, July 10, 1953 
D. 5979—American Surgical Trade Assn., et al. 
Order to cease and desist, October 22, 1952 
Cahill, Gordon, Reindl & Ohl; 
Cahill, Gordon, Zachery & Teindl: 
D. 2565—National Electrical Manufacturers Assn., et al. 
Penalty proceeding, Fed. District Court, S. D. of N. Y. 
Concluded April 30, 1942, penalties in sum of $38,000. 
203-1—Quantity Limits—Rubber Tires—Goodyear Tire & Rub 
ber Company 
Pending in U. S. District Court for District of Columbia. 
D. 3764—Chilean Nitrate Sales Corp., et al. 
Dismissed, April 1, 1946 
D. 3977—See Jerrold G. Van Cise 
D. 4610—Crouse-Hinds Co., et al. 
Dismissed, January 23, 1950 
74645—56—pt. 3——_12 











1116 PRICE DISCRIMINATION 


Jerrold G. Van Cise—Continued 
D. 5979—American Surgical Trade Assn., et al.—Continued 
Order to cease and desist, October 22, 1952—-Continued 
Cahill, Gordon, Zachery & Teindl—Continued 
D. 4900—American Refractories Institute, et al. 
Order to cease and desist, April 13, 1948 
D. 5448—Rubber Manufacturers Assn., Inc., et al. 
Order to cease and desist, February 2, 1948 
D. 5502—Corn Products Refining Co., et al. 
Order to cease and desist, November 20, 1950 
D. 5979—See Jerrold G. Van Cise 
Sinclair Weeks (nothing). 
Curtis C. Williams, Jr. (nothing). 
Jones, Day, Cockley & Reavis 
D. 5508—American Iron & Steel Institute, et al. 
Order to cease and desist, August 10, 1951 
Modified, September 5, 1951 
D. 5635—Cycle Jobbers Assn. of America, Inc., et al. - 
Order to cease and desist, January 26, 1951 
D. 5872—Thompson Products, Inc. 
Pending 
File P-127—Request for staff clearance of proposed acquisition 
by Harshaw Chemical Co. of capital stock of Electro- 
Chemical Department of E. I. du Pont de Nemours & Co., Inc. 
Request denied. 
File No. 551 0643—Request for staff clearance of proposed 
acquisition by Thompson Products Co. of capital stock of 
Motor Valve & Mfg. Co. Staff orally advised that no investi- 
gation would be recommended. 
Laurence I. Wood (nothing). 
DEPARTMENT OF JUSTICE, 
Washington, July 5, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. CO. 


My Dear ConcRESSMAN CELLER: In the course of my testimony before your 
Antitrust Subcommittee on May 12, 1955, I agreed to furnish data concerning: 
(1) Members of the Attorney General’s Committee who had argued antitrust 
cases for the Government; (2) members who had represented plaintiffs in treble 
damage cases; and (83) members or members’ firms who had represented defen- 
dants in antitrust cases brought by this Department. 

This data I now enclose. I note I testified that 22 members had defended 
antitrust cases brought by this Department. This statement was based on a sur- 
vey of our Department files. Since then, to provide some check on our calcula- 
tions, we have communicated with members of the Attorney General’s Commit- 
tee. We requested information not only about their treble-damage and Govern- 
ment experience, but also about antitrust cases brought by this Department in 
which they or their firms have represented defendants. In addition to the 22 
members to which I referred, 2 committee members participated in the prepara- 
tion of briefs before the Supreme Court. This fact our check of the Department 
files did not reveal. However, as you realize, we have tried to keep our dealings 
with your committee as candid and precise as possible. So, I now feel in the 
interest of fairness that the figure “22” should be revised upward to “24.” This 
would include the 2 members who participated in preparing Supreme Court 
briefs for defendants. 

Sincerely yours, 

STANLEY N. BARNEs, 

Assistant Attorney General. 
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Cyrgus ANDERSON 


1. Treble-damage cases—Plaintiffs (nothing). 
2. Antitrust cases brought by the Justice Department. 


Anderson, Cyrus V..| Pittsburgh Plate Glass Co. 822 Maser Cuca Ford Glass | Consent. 


8. Government antitrust experience: Special attorney. 


H. Tuomas AUSTERN 


1. Treble-damage cases—Plaintiffs (nothing). 
2. Antitrust cases brought by the Justice Department. 


Disposition 


Bendix Aviation MP. - Consent. 
American Can Co....-..} Litigated judg- 
ment for Govern- 
ment. 
du Pont Co. (Cello- | Pending. 
hane 


Pi ). 
a Pont Co. (GM, Do. 
U.S. Rubber). (Chi- 
Pos divestiture case). 
Dick Co. (Civ. | N. OC. and fines— 
24188; . 18981). Consent. 
5.M Dismissed by 
Court. 


at Sherwin-Williams | Nolo contendere. 
0. 
Michigan Tool Co. (Cr.} Pending. 
and Civ.). 
Watchmakers of Swit- Do. 
zerland Information 
Center. 


1. Treble-damage cases—Plaintiffs. 
Bascom Launder Corporation, et al. vy. Telecoin Corporation (U.S. District 
Court, S. D. N. ¥., 1950-52). 
2. Antitrust cases brought by the Justice Department: (nothing). 


WENDELL BERGE 


1. Treble-damage cases—Plaintiffs. 
Maurice Milstone, trading as Milstone’s Acme Liquor Store v. Middle 
Atlantic Distributors, Inc., et al. (Civil Action No. 633-49). 
2. Antitrust cases brought by the Justice Department. 


Member Firm Blue C | 


Book No ase ’ Disposition 
y | 


De® Wendell Josnph A. Krasnov....__-- Pending. 


Sts dnlbedaigaialalmiee "ta ‘Linen Service CAdlonte 
Civ. an 

Cr., Apr. 

25, 1955). 


3. Government antitrust experience: Assistant Attorney General. 
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Bruce BRoMLEY 


1. Treble-damage cases—Plaintiffs (nothing). 
2. Antitrust cases brought by the Justice Department. 


Blue 


Broomley, Bruce... Cone Swaine & —— Ludlum Steel | Consent. 
. Bendix Aviation Camp Do. 
ones Railway 8 Do. 


International Business Pending. 


Electrical Apparatus Ex- | Consent. 
port Assn. 


Henry 8. Morgan Dismissed by Court. 
Univis Lens Co Litigated judgment 
against Government. 


HammMonp BH. CHAFFeTz 


1. Treble-damage cases—Plaintiffs (nothing). 
2. Antitrust cases brought by the Justice Department. 


Blue 
Book Disposition 
No. 


MEMBER 


Chaffetz, Hammond E.| Kirkland, Fleming, Armour & Co. Dismissed by Gov- 
in & ernment. 


Chicago Mortgage | Dismissed by court. 
Bankers Assn. 

Darling & Co._...--....| Pending. 

‘Employing Plasterers | Pending. 


ssn. : 

National City Lines Pending. 

Assoc. of Limb Mfgrs. | Nolo contendere. 
of America. 


American Optical Co....| Consent. 

Yellow Cab Co Litigated judgment 
against Govern- 
ment. 

du Pont Co—Chicago | Pending. 

divestiture case (GM, 
U. 8. Rubber). 


. Government antitrust experience: Special assistant to the Attorney General. 
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Herseret W. Clark 


1. Treble-damage cases—Plaintiffs (nothing). 
2. Antitrust cases brought by the Justice Department. 


Natl. Assn. of Vertical | Nolo contendere, 
Turbine Mfrs. (Cr.). 


Natl. Assn. of Vertical | Consent. 
Turbine Mfrs. (Civ.). 

Northern California | Consent and nolo 
Pibg. & Hth. Whole- contendere. 
salers Assn. (Or. and 


Civ.). 
Church Grape Juice | Nolo contendere and 
Co. (Cr.). not guilty. 


Food Machinery <& | Consent. 


Chemical Corp. 
Outdoor Advertising | Consent. 
Assn. of America. 


Tuomas F. DAaty 


1. Treble-damage cases—Plaintiffs. 
Service Liquor Distributors, Inc. v. Calvert Distillers Corporation, et al. 
(S. D. N. ¥. (Civil 72-94) ). 
2. Antitrust cases brought by the Justice Department (nothing). 


JoHn W. Davis 


1. Treble-damage cases—Plaintiffs (nothing). 
2. Antitrust cases brought by the Justice Department. 


Disposition 


MEMBER 


Davis, John W Davis, Polk, Ward- Henry 8. Morgan Dismissed by court. 
well, ——a & 


Standard Oi] Co. (N.J.)_| Pending. 


De Beers Consolidated | Dismissed by court. 
Mines (Civ.). 

Brake Lining Mfers. Nolo contendere. 

— i sisawdacacntiniin Do. 


3 Government antitrust experience: Special assistant to the Attorney General. 


Raymond R. DICKEY 


1. Treble-damage cases—Plaintiffs. 
Don Schmid Packard, Inc., and Don Schmid Motors, Inc. v. The Wichita 
Automobile Dealers Association, et al. (Civil Action No. W-845). 
Johnnie Eagle doing business as Hagle Motor Co. v. The Wichita Auto- 
mobile Dealers Association, et al. (Civil Action No. W-846). 
2. Antitrust cases brought by the Justice Department (nothing). 
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Prep BE. Furren 


1. Treble-damage cases—Plaintiffs. (nothing). 
2. Antitrust cases brought by the Justice 


Fuller, Harrington, 
Comey & Henry. 


1. Treble-damage cases—Pilaintiffs (nothing). 
2. Antitrust cases brought by the Justice Department. 


Graham, Robert W....| Bogle, Bogle & Gates. 939 | Universal Carloading & | Nolo contendere. 
Distributing Co. 


. Parts Do. 
re w. 


Pror. Mirton HaNpiLer 


1. Treble-damage cases—Plaintiffs (nothing). 
2. Antitrust cases brought by the Justice Department. 


Handler, Milton 856, mh Nolo contendere an’! 
consent. 
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Epwarp R, JoHNsTON 


1. Treble-damage cases—Plaintiffs. 
Big Horn Coal Co. v. Sheridan-Wyoming Coal Co. and Sheridan-W yoming 
Coal Co. v. Peter Kiewit Sons’ Co. 
2. Antitrust cases brought by the Justice Department. 


Chicago Montesse Dismissed by court, 
Bankers A 
— Gry Co Pending. 


Northern ¥ california Consent. 


Cr.—nolo. 

Civ.—consent. 

Dismissed by Gov- 
Co (Civ.). ernment. 


Natl. Assn. of Vertical | Nolo contendere. 
Turbine Mfrs. (Cr.). 


. Treble-damage cases—Plaintiffs. 
Society of Independent Motion Picture Producers et al. v. United Detroit 
Theatres et al. (D. C. E. D, Mich., Civil No. 7589 (1948-54). 
2. Antitrust cases brought by the Justice Department. 


o- Iron Founders | Nolo contendere. 


ssn. 

Kelsey, Hayes Co....._..| Pending. 

Detroit Sheet Metal & | Nolo contendere and 
Roo: Contractors consent. 
Assn. (Cr. & Civ.) 

Michigan Tool Co. (Cr. | Both cases pending. 
and Civ.). 


Logan C 
‘Amoelited Patents, Inc. 


8. Government antitrust experience: Special assistant to the Attorney General. 


KENNETH KIMBLE 


1. Treble-damage cases—Plaintiffs. 
National Association of Independent Tire Dealers, et al. v. Rubber Manu- 
facturers Association, et al. (civil action No. 4067-48). 
National Association of Independent Tire Dealers, et al. v. Goodrich, et al. 
(civil action No. 56-49). 
2. Antitrust cases brought by the Justice Department (nothing). 
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Francis R. KirKHAM 


1. Treble-damage cases—Plaintiffs (nothing). 
2. Antitrust cases brought by the Justice Department. 


Blue 
Book 


MEMBER 
Kirkham, Francis R...| Pillsbury, Madison & 
Sutro. 


Northern ¢ Calif. ‘bg. & 
Htg. Wholesalers 


-) 
Stamina: Of} of -Cali- 
fornia. 


Cement Institute Sonetent by Gov- 
ernment 

Walter Kidde & Co. Nolo pleas and liti- 

ted judgment for 


No. Calif. Plumb & 
Heat: Who rs 


Assoc. (Civ.) 
No. Calif. Plumb & | Nolo contendere. 


Heat “Wh rs 
Assoc..(Cr.) 


Jack I. Levy 


1. Treble-damage cases—Plaintiffs. 
Revere Camera Oompany v. Eastman Kodak (No. 48 © 50). 
2. Antitrust cases brought by the Justice Department. 


Blue 
Firm Book 


MEMBER 
Levy, Jack I Sonnenschein, Berk- 924 | Uhlemann Optical Co..| Consent. 


son, Lautmann, 
Levinson & Morse. 


Mason A. Lewis 


1. Treble-damage cases—Plaintiffs (nothing). 
2. Antitrust cases brought by the Justice Department. 


MEMBER 


Lewis, Mason A Lewis, Grant, New- 826 | Cement Institute Dismissed by Gov- 
ton, Davis & Henry. ernment. 


1101 | General Mills 


FIRM ONLY 
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Breck P. McALLISTER 


1. Treble-damage cases—Plaintiffs (nothing). 
2. Antitrust cases brought by the Justice Department. 


Blue 
Firm — Case Disposition 
0. 


McAllister, Breck P...; Donovan. Leisure, 907 | H. S. Morgan Dismissed by court. 
Newton & Irvine. 
1163 | Standard Oil of New | Pending. 
Jersey. j 


929 | Wall Paper Inst-..--- ~--| Nolo contendere. 


8. Government antitrust experience: Special assistant to the Attorney General. 


Ricuarp B. MoDERMotTT 


1. Treble-damage cases—Plaintiffs. 
Kobe, Inc., Dresser Industries, et al. v. Dempsey Pump Company, Specialty 
Sales & Service, Inc., et al. (198 F. 2d 416 (10 C. A.), cert. den. 344 
U. 8S. 837). 
2. Antitrust cases brought by the Justice Department (nothing). 


CHARLES B. Ruae 


1. Treble-damage cases—Plaintiffs (nothing). 
2. Antitrust cases brought by the Justice Department. 


Blue 
Firm = Oase Disposition 
oO. 


MEMBER 


— Gray, Best, Gamewell Co Nolo contendere. 
oolidge & Rugg. 
do 948 | H. P. Hood & Sons, | Consent judgment. 
Ine. (Civ.). 
Boston Fruit & Produce Do. 
Exchange. 
Boston Fruit & Produce | Dismissal on Gov- 
Exchange (Cr.). ernment’s motion. 
Jone, Johnson et | Nolo contendere. 
. (Cr.). 


Lawrence Fuel Oil In- | Pending. 
stitute, Inc. 

Lowell Fuel Oil Dealers. Do. 

Minnesota Mining & | Consent. 
Mfg. Co. 





. Government antitrust experience: Special assistant to the Attorney General. 


Bernarp G. SEGAL 


. Treble-damage cases—Plaintiffs. 
Sunbury Wire Rope Manufacturing Company v. United States Steel Cor- 
poration et al. (Civil Action No. 16933, EB. D. Pa., filed May 28, 1954). 
William J. Rochelle, Jr., Trustee of Liberty Broadcasting System, Inc., 
Bankrupt v. National Football League et al, (Civil Action No. 17834, 
E. D. Pa.. filed October 1, 1954). 
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2. Antitrust cases brought by the Justice Department. 





Member Firm 


siatiiibeen Phila. Association of | Nolo contendere. 
Segal & Lewis. 


Linen Suppliers 
lehtinegeeuaneettnth neds neneikyetandaal —— Deal Do. 


ciation. 
seated alld ciihihaeied id Baugh & Sons Co-.-.-.-.- 


ers Asso- 










Wruitney Norta SEYMOUR 










1. Treble-damage cases—Plaintiffs. 
Ferguson et al. v. Ford Motor Company et al. (S. D. N. Y., 1948, Civil 
Action No. 44-482). 
Red Rock Bottlers, Inc. v. Red Rock Cola Company et al. (Ga. N, Div., 
1950, Civil Action No. 3892). 
2. Antitrust cases brought by the Justice Department. 





MEMPER 
Seymour, Whitney | Simpson, Thacher & Bausch & Lomb Op- 
— Bartlett. 


d The Pern utit & Do. 
neoessingidicnerthinines ei csibetitaidih NNCadniatestomii tartan erm e 
W. Spencer Robert. 










son. 

in scapes mena ascliplowaa Maan as acai diesem American Can Co.......| Litigated judgment 
for Government, 
detieeanhelhanaséhidlccdchietnpeeiiiada slanted General Electric Co. | Consent. 

— lighting equip- 


ment.) 
ccadatacadsusspalescupenasaasunuinciel International Boxing 
Club. 







novmsiiil coi cttia mata eens Corp., Amer- 
eels laa igltihan abana Tine Corp see Fox | Pending. 


a teed 












Film © 
acetal canteen mimi teiitieaill National 1 Cranberry ’ (Mass., 1955, Civ. & 
Association. Cr.) 






3. Government antitrust experience: Special assistant to the Attorney General. 


EPPS RIOR: 


Morrison SHAFROTH 


1. Treble-damage cases—Plaintiffs (nothing). 
2. Antitrust cases brought by the Justice Department. 





ee ea 


MEMBER 





Shafroth, Morrison-.-.-- Le apne by Gov- 
0 
10 ..caccinwihm-anaeb heels ODicth. andvebind-- 940 | Union Carbide & Car- Both case el pending. 
ben (Indictment and 
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Wi114M Srmon 


1. Treble-damage cases—Plaintiffs. 
New York Automatic Canteen Corporation et al. v. Automatic Canteen 
Company of America, and Swan Candy Company (U. 8. D. C., Chicago, 
Case No. 46 C 2018). 
Kentucky Canteen Company, @ co-partnership composed of Hetz, H. 2. 
Betz, and Betz, Jr., et al. ¥. Automatic Canteen Company of America, 
Nathaniel Leverone and Louis E. Leverone (U. 8. D. C., Chicago, Case 
No. 46 C 2019). 
Automatic Canteen Company of Cleveland et al. v. Automatic Canteen 
Company of America et al. (U. S. D. C., Chicago, Case No. 46 C 2020). 
Metropolis Theatre Company v. Balaban & Katz Corporation et al. (filed 
May 4, 1951, U. 8. D. C., Chicago, Case No. 51 C 733). 
John R. Thompson, Jr., Henry M. Henriksen, et al. v. Balaban & Katz 
Corporation et al. (filed On August 11, 1950, U. S. D. C. Chicago, Case 
No. 50 C 1155). 
2. Antitrust cases brought by the Justice Department. 


Pending. 


Charles A. Krause Mill- | Guilty plea. 
ing Co. 


1. Treble-damage cases—Plaintiffs. 
Banana Distributors, Inc., et al. v. United Fruit Company et al. 
2. Antitrust cases brought by the Justice Department. 


Disposition 


Smith, Blackwell Smith, Sargent, Do- 1139 | American News Co Pending. 
— ” Hoffman & 
ran 
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JerrotD G. Van CISE 


1. Treble-damage cases—Plaintiffs. 


Harry Ferguson and Harry Ferguson, Inc. v. Ford Motor Company et al. 
(U. 8. D. C., 8. D. N. Y., Civil No. 44-482). 
Truck Tractor Equipment Co. et al. v. Ford Motor Company et al. 
(U. 8. D. C., 8. D. of Ohio, Eastern Division). 
2. Antitrust cases brought by the Justice Department. 


MEMBER 


Van Cise, Jerrold G_...| Cahill, Gordon, Rein- U. 8. Alkali Export 
del & Ohl. Assn. (Firm retained 
as counsel in 1951 on 
compliance issue). 
Libby-Owens-Ford 
Glass Co. 
Electrical Apparatus 
Export Assn. 
Henry 8. Morgan Dismissed by court. 
Sand Spun Patents | Consent. 


a > 
“— ork Great A & P Do. 


‘ea Co. 
Procter & Gamble Co-...| Pending. 
Standard Oil Co. (N.J.). Do. 
Radio Corp of America__ Do. 
Cement Institute et al_.| Dismissed. 


The Bayer Co Pending. 
General Electric (Elec- | Consent. 


Litigated judgment. 
Consent. 
Nolo contendere. 

Do. 


& Findings. 
= Pub- | Litigated judgmen 


lishing Co against Govern- 


ment. 
Pos-Ameine World | Pending. 


8. 
Kansas City Star (Cr.). Do. 
(Not attorneys of 
record, but firm nego- |° 
tiated for settlement.) 


Mr. Orrenuer. I believe, sir, that the Department of Justice, also 
in response to your request, furnished the information. 

The CuarrmMan. You are correct. 

Mr. Orrennetm. I will correlate that when I make up this list. 

The Cuarrman. You do not have to assume that assignment. That 
has already been accomplished by the reports we have received from 
those two Departments. 

Mr. OrrenHetM. Yes. There are a few instances, you will realize, 
where a man performs a combination of functions. For example, to 
name one, Professor Handler, who is professor of law at Columbia, 
and also does engage in practice. and there might be a question as 
to how to classify him. 

The Cuarrman. In our tabulation we considered Professor Han- 
dler a professor of law. 

Mr. Orrenuerm. I believe that is correct, sir. 

Mr. Materz. I take it, however, that you made no inquiry, at the 
time of selecting members of the committee, to either the Department 
of Justice or the Federal Trade Commission to determine whether 
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rospective members were engaged at the time in representing de- 
endants in pending antitrust cases 

Mr. OprrenuHerm. Or in past antitrust cases. 

Mr. Maerz. But you made no inquiry whatsoever ? 

Mr. Orrennerm. That is correct. I say that for myself. 

The Cuarrman. You go ahead with your statement. You answered 
that. Where are you reading from? 

Mr. Orrennerm. The beginning, on page 2. 

After the cochairmen were appointed in early July 1953 their first 
task was to determine the eriteria for selection of the committee mem- 
bers. The committee members were to be recommended to the At- 
torney General, who, of course, made the final decision as to the 
membership of the committee he was to appoint. 

The following considerations guided the selection of the committee 
membership : 

1. In the words of the Attorney General, members of the committee 
were to be persons who— 
will be guided by the broadest viewpoint of what is best for the American econ- 
omy rather than what benefits may accrue to any particular industry, any specific 
business, Or any individual’s reputation. 

The Cuarmman. That is a very fine declaration, if I may interrupt, 
but I would think that you might very well have gone into more deeply 
the qualifications of attorneys, particularly those who may have rep- 
resented in the past or were then currently representing defendants in 
antitrust suits. It could have been easy tes le to advocate changes 
in statutes or interpretation of statutes that might benefit them as 
attorneys for defendants. 

Mr. OrrpenHetrm. Mr. Chairman, I have read previous testimony in 
the hearings before this subcommittee, and I noted at various points 
u repetition of that contention. At the time the contention is made 
there has always been a disclaimer of any intent to impute to those 
members any lack of integrity or honesty of their service. But 
immediately thereafter there is usually a statement that because par- 
ticular members of the committee are practicing lawyers, associated 
with law firms, sometimes there is added with law firms representing 
large corporations, it should be reasonable to infer that, because of 
those circumstances, they would be so conditioned in their thinking 
that they would be unable to rise above that and judge for them- 
selves as private persons and lawyers what is best for the economy 
of the United States. 

My answer to that—I should like to answer that point. 

Mr. CuHarrMAn. Just a minute. 

Mr. OprrenHEtm. Because I think it is a reflection on the member- 
ship of the committee constantly to repeat that with the disclaimer 
only to be followed by inferential language and innuendoes that the 
result must necessarily be biased and prejudiced. If that were true, 
then, I would say—— 

The CHarrmaNn. No charges have been made against anybody, and 
there is no intention to charge anybody, Mr. Oppenheim. have 
reached that stage in life where as a result of a great deal of experi- 
ence as a lawyer and a Member of Congress, and realizing that human 
nature being what it is, when lawyers repeatedly have the same types 
of court cases, they instinctively gear their thinking along the lines 
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of those cases—they cannot help themselves—and they are likely to 
decide premnente so as to feather their own nests, wittingly or un- 
wittingly. 

1 made no charges against any individual, but I am not naive. 

Mr. Orrennem. Mr. Chairman 

The CuHairman. In the ordinary circumstances, you ought to guard 
against those possibilities, especially when you are setting up a com- 
mittee as important as this. It is a committee the expense of which 
was in part defrayed by the United States Government. There 
could have been members familiar with antitrust matters who were 
not also lawyers in pending cases before the departments. That is 
the gravamen of the complaint that has been made. 

And one of our members implied from his questions that an indi- 
vidual representing defendants in pending antitrust suits should 
have disqualified himself. 

Mr. McCullough, of Ohio, said the following: 

Mr. Chairman, might I not inquire if that would not be a proper field to 
refrain from participating in, at least in the final decisions, if not in the dis- 
cussions? A man can disqualify himself from participating in the panel of a 
committee or a commission if he is personally interested in the general field 
that is under discussion. That has been established practice, I think, all down 
through Anglo-Saxon jurisprudence, has it not? 

Well, that is a very pertinent question that was asked. Why did 
hin ask it? He asked it because of the facts that were brought out 

ere. 

Mr. Oppenueim. Mr. Chairman, I have spend 27 years of_my 
life in Washington, teaching at George Washington University Law 
School 25 years, and 2 years of experience as cochairman, and I be- 
lieve that if I ever were naive, that naivete was completely sloughed 
off in living here for so long and being so closely in touch with the- 
processes of Government and of the legal profession in this District 
of Columbia. And I want to say that, if those contentions are con- 
sidered to be sound, then to me it logically follows that no Member of 
Congress who is a lawyer—and I want to pay my tribute as all of us 
lawyers do to the fact that the Congresses of the United States have 
historically been made up mostly of lawyers—that no Member of the 
Congress, therefore, who has ever pleaded a cause for decision by an 
independent tribunal, a court, or administrative agency, can there- 
after be considered qualified to pass upon matters of public policy 
from the standpoint of the public interest, on the assumption that 
having been an advocate in a single cause or in certain causes, he there- 
after is to be charged with all of the arguments that he made for 
the defendant in that cause on a judicial issue that only a court of 
law or some equivalent tribunal can decide. 

I think, Mr. Chairman, you do not mean to join in that sentiment 
any more than I do. 

he Cuarrman. I think there is a great deal of difference. The 
Member of Congress or of the Senate must have his record open to 
scrutiny, and it is scrutinized by the voters. If he is in the position 
you have indicated, the voters can very well say, “No, I am not goi 
to have you as a Member of Congress or as a Member of the Senate. 
‘ That is the difference between:the cases you speak of and the case 
cite. 
Mr. Oprennem. Our report is now a public document. 





eee To 


ct 


y 
Vv 
1 
G. 
t 
f 
Ss 
8 
e 
a 
7 
t 
. 
f 


cr 


SFE eT el] 


PRICE DISCRIMINATION 1129 


The Cuairman. If there is such a situation where a Member of 
Congress allows his personal interests to intervene because he or his 
firm represents a defendant in an antitrust suit, then I think that con- 
duct on the part of that Member is worthy of criticism. 

Mr. OprenuEtmM. With the greatest respect, may I ask whether it 
is true—and here I believe I am in ion of, let us say, enough 
information to judge from what I found in the public prints—that 
certain Members of Congress right now have clients and pursue their 
clients’ interests, and do not consider that is improper or that it 
conflicts with the discharge of their duties as a Member of the Con- 
gress in considering broader issues of public policy. 

Am I correct in that, sir? 

The Cuarrman. You probably are. I do not know. 

Mr. Orrennetm. Then I do not see why it could not also be said 
that if a Member of Congress represents particular clients at the 
time he is serving in Congress, that that is inherently in conflict 
with the discharge of his higher duty. 

The Cuamman. With this difference, his conduct is screened and 
open to scrutiny by the electors who elect him. If it is of the nature 
you indicate, then the electors can very easily say, “You stay at home; 
you will not go to Washington. We will elect your opponent.” 

Mr. Orrenuetm. Well, similarly, our report is a public document 
for the scrutiny of the Congress, which is now going on right here 
in this committee. And if any member of the committee should by 
chance have been influenced by the interests of a particular client, 
there was a great range of thinking of the committee as a whole to 
counteract any such special pleading by a particular member, but I 
do not know of any case where a member in any way indicated that he 
was a special pleader. On the ree my Impression was that in 
a committee of the nature that we had, with the distinguished men 
on it, no member would dare to make it evident that he was a special] 
pleader, because at the meeting in Ann Harbor and at the meeting 
here, it would have taken the greatest temerity, and it would have 
been self-defeating to create the impression that he was above self- 
interest and then plead his special cause. 

The Cuarrman. The members of that committee of which you are 
cochairman operated under a cloak of secrecy. We asked you for the 
names of the members. You are loathe to give them to us. 

Mr. Orrennerm. If that were ordered—— 

The Crarrman. Wait a minute now. And the reason for your 
failure to give it was that you indicated that it might affect their 
interests with respect to their clients or people they represented. 

Mr. Orrennemm. No, sir. My response was that we wanted to 
divert attention from persons and particular clients they may repre- 
sent, so that it would be understood that our main purpose was to 
ome the issues on their substance and their merits without regard 
to those. 

I may say that if as a matter of law I am required to disclose that 
information, and if you were to order me to do so, I would respond. 

The Cuarrman. What is this now? If I ordered you to do so, 
you would respond ? 

Mr. Oprpgwnerm. Yes, sir. If I understand that as a matter of law 
I am required as a private citizen, in the capacity in which I served 
on this public-service enterprise, to disclose the personnel of the work 
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groups, and that is your honest and good-faith decision, then I shall 
respond. I would not, in other words, refuse if you tell me that I 
would be in contempt in failing to respond. I am glad to respond 
at this very moment. 

The Cuarrman. I said that I do not want to place you in that 

osition, Mr. Oppenheim, because I have very high regard for you 
cause of your reputation. I do not want to put you in the position 
of ordering you. 

This committee, while I have been chairman, has never held any- 
body in contempt. We do not work that way. I cannot remember 
that it ever did. 

Mr. Orrenuer. I am only trying to respect the pledge and promise 
which Judge Barnes and I made. I shall be very willing to disclose 
the names if ordered to do so, because I fear that the failure to disclose 
the names has generated the idea that we fear to disclose them because 
of such a correlation between work group members and what appears 
in the final report. 

I demonstrated the other day that that was absolutely not the case, 
so far as the work group on legal and economic concepts is concerned, 
which Professor Rostow voluntarily disclosed. 

I can do so for every work group, and the same result would follow; 
namely, that the work group drafts were only initial target drafts. 
There was fluidity and aoa in the positions and in the final analysis 
every member saw the group work reports and could always decide 
for himself whether he wanted to go along with the proposed final 
report. 

It goes so far as to permit me to say that if one member of this com- 
mittee wrote the whole report, sesthan he be reputed to be a liberal, 
a conservative, a middle-of-the-roader, a member of a law firm repre- 
senting the largest corporation in the country, it would still have had 
to be submitted to the thinking of this committee with a wide range of 
interacting viewpoints. 

We had an example the other day in Professor Rostow and we have 
in the record the thinking of Professor Schwartz—two dissenters. 

And I say that those men would never have thought that they were 
compelled to follow the thinking of even one member who had been 
assigned the task of drafting the whole report. 

The Cuatrman, You put your finger on the situation. The mere 
fact that you are reluctant to give the names creates suspicion. And 
I think it would be far better to cut the Gordian knot and give us the 
names. I am going to respect your views on it, that the names will be 
withheld for the reasons that you have disclosed. 

Mr. Oprenuerm. Judge Barnes, whose opinion I value very much 
and who, after all, is a public official who is responsible for looking at 
things from the standpoint of the public interest, joins me in that. 
I have a great comfort in knowing that Judge Barnes all through has 
agreed that that is the way to deflect attention from making a work 
group member a target of special interests who will be trying con- 
stantly by innuendo to create the impression that because he happens 
to be a specialist in a certain area or happened to have a case in a 
certain area, thereafter he was precluded from ever having a value 
judgment which could be based onthe merits of an issue in the public 
interest. 

The Cuarmrman. Go ahead and read your statement further. 
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Mr. Oprennetm. Two, the primary qualification for membership 
was specific knowledge and experience in the antitrust field. 

Three, the committee was to be representative of interacting view- 
points on controversial antitrust po iy issues. The committee had 
to be sufficiently large so as to include persons with either overall 
expertness in the antitrust field or competence in specific areas of anti- 
trust problems. At the same time the committee could not be so large 
as to be too ponderous for orderly and efficient committee procedures. 

The task of recommending the members of the committee was not an 
easy one. It involved continuous work by the cochairman during 
July and most of August 1953. A mg egg survey was made of 
qualified persons among members of the bar, professors of law, and 
economists. Numerous suggestions were received by the Attorney 
General and the co-chairman from various sources. 

It was realized that there would be difficulty in selection from the 


S very ae number of persons qualified in the antitrust field due to 


the rapid increase in the number of antitrust specialists. 

The cochairman also realized that were it not for the necessity of 
limiting the committee to feasible size many more persons could have 
been named. Insome instances, choices had to be made among equally 
qualified persons. It should there be carefully noted that the failure 
to name any one person in no way meant that he was not as well quali- 
fied as some actually appointed to the committee. 

Mr. Materz. To your knowledge, did any member of your com- 
mittee disqualify himself from participating in the deliberations of 
the committee concerning an issue involved in a pending antitrust 
case in which he was representing a corporate defendant ? 

Mr. Orpennetm. I know of no instance of a request for disqualifi- 
cation, 

The CuargmMan. Were any agricultural organizations represented 
on the group ? 

Mr. Gevetscmne. Yes, sir. Sherman Peer was recommended by 
Mr. Garstang, counsel for the National Milk Producers Federation 
and Homer L. Brinkley, executive vice president of the National 
Council of Farmer Cooperatives, and Karl D. Loos, then Solicitor 
of the Department of Agriculture. He was appointed. My infor- 
mation at the time was that Sherman Peer was a professor at Cornell 
University, teaching a course on agricultural cooperatives. 

Mr. Maerz. Our records reflect, Mr. Oppenheim, that 21 members 
of your committee, as the chairman has indicated, represented de- 
fendants in 32 pending antitrust cases brought by the Department 
of Justice, and 22 pending cases brought by the Federal Trade Com- 
mission. 

Do you have any comment ? 

Mr. Orrenuetmm. That would have made no difference to me if at 
the time personally I had information on that. As indicated by the 
criteria of selection, I make it plain that we were guided by the com- 
petence, the experience of the persons in the field; otherwise we would 
have had a committee made up of nonspecialists. If we cary that 
to a logical conclusion, we would have been unable to appoint almost 
iny man of experience, because all we had to do was to discover that 
he represented clients in past or in pending antitrust cases, and that 
would have automatically removed him. 
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The result is that we would have had a committee of nonentities, 
of persons with waxen-tablet minds so far as antitrust knowle 
experience, or any comprehension of the complicated public-policy 
issues in this field were concerned. 

The Cuarrman. Mr. Oppenheim, did Mr. Howrey, Chairman of 
the Federal Trade Commission, participate as a member of the com- 
mittee ? 

Mr. Orrennetm. He did, sir. 

The Cuarrman. Was he a member of any work force? 

Mr. Orprennetm. He was not. 

The Cuamman. Would you deem Mr. Howrey a quasi-judicial 
officer ? 

Mr. OprenuerM. I certainly do. 

The Cuarrman. As a quasi-judicial officer, do you think he should 
have been either a member of the committee or to have taken any 
position on any of the issues involved before the committee? 

Mr. Oprennem. On page 5 of the repart, Mr. Howrey asked us to 
append this statement: 

While the Chairman of the Federal Trade Commission participated in the 
proceedings of the committee and signed the report, it should not be construed 


as a prejudgment of issues which may come before the Commission in individual 
cases. 


The Cuarrman. All right. You recognize, of course, the position 
of Mr. Barnes as Assistant Attorney General is quite different from 
the position of Mr. Howrey, as Chairman of the Federal Trade 
Commission ¢ 

Mr. Orrenuemm. I do, sir, only in respect—— 

The Cuairman. Waita minute. Let me finish my question. 


Mr. Orprenueto. Yes, sir; I am sorry. 

The Cuarrman. In the sense that the Assistant Attorney General is 
part of the executive—he is part of the executive department. He is 
an enforcement officer. The Federal Trade Commission is an admin- 
istrative court to hear these attorneys in those cases. Mr. Howrey, 
as chairman of that court, is in a judicial position. Therefore his 
position undoubtedly is different than that of Mr. Barnes, 

Mr. Barnes certainly has the right to be a member of the committee, 
but in my estimation, and I think in the estimation of this committee, 
I do not believe Mr. Howrey should have been appointed on that 
committee because of his quasi-judicial position. 

What is your comment on that? 

Mr. Oprennerm. I respectfully disagree, because I do not see 
why Mr. Howrey could not evaluate basic principles and concepts 
without reference to a decision on the facts of any particular case. 

It seems to me that if we have faith in the integrity of quasi-judi- 
cial officers, we must recognize that frequently they express themselves 
as to their basic sulieaiehes 

By the same token, whenever Mr. Howrey makes an address in 
which he sets forth his basic philosophy—for example, you mentioned 
the other day his rule of reason approach—that in itself might be 
considered in the same category that you are suggesting. And there- 
after it could be alleged than on the facts of a particular case, he 
could not be dispassionate in applying that general principle to vary- 
ing fact situations. 
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The Cuamman. I am in emphatic disaccord. I do not think Mr. 
Howrey should have been permitted to develop or to declare any 
particular philosophy here, because that is going to affect the cases 
that he is going to judge. He speaks of a rule of reason approach 
and he speaks of the rule of reason. He makes a predetermination. 

The question of whether you are going to apply the rule of reason 
or the per se rule is a very important factor in determination of 
antitrust cases, 

Mr. OrrennHEIM. I say for myself that in all of Mr. Howrey’s dis- 
cussions on the floor at the committee meetings, at no time did I ever 
hear him say anything which he had not already declared in public 
addresses. 

The Cuarrman. That matters not—that matters not. Maybe he 
should not. have declared them in public addresses. He is a judge. 

Mr. OpreNnHeEim. That is the custom. 

The CuairnMan. He must be very careful as to his pronouncements 
in public in that regard. But here is what you say on page 5 of 
your statement, Mr. Oppenheim 

Mr. OprenHeEtM. Yes, sir. 

The Cuarrman. “We rejected the idea that the Federal judiciary 
should be represented on the committee for the obvious reason that 
judges could not be properly asked to serve on a committee studyin 
antitrust issues on which they might be called upon as judges to pass. 

What difference is there between a member of the Federal judiciary 
which must pass upon antitrust issues and a Chairman of the Federal 
Trade Commission who must likewise pass upon antitrust issues as 
a judge? 

Gatien One difference is that all of the decisions of the 
Federal Trade Commission, in the first place, are subject to judicial 
review, whenever the respondent. in a section 5 Federal Trade Com- 
mission case requests it or whenever the Commission petitions for 
enforcement of an order. The second difference—— 

The Cuarrman. So are the decisions of the district judges passed 
upon by the court of appeals. 

Mr. Oprennetm. Yes, but the initial decision of the Federal Trade 
Commission historically is a part of the administrative process and 
is subject to judicial review. I think that is a different concept. 
But apart from that, the Chairman of the Federal Trade Commis- 
sion or any Commissioner also performs functions of an administra- 
tive or non-judicial nature, which was the reason for the creation 
and existence of those administrative agencies. 

In other words, he has a far broader range of functions than a 
judge has. There are mixed functions. 

The Caamman. It matters not that he roams farther, but the 
Federal Trade Commission can issue a cease-and-desist order. That 
is a judicial determination. 

Do not try to persuade us that the Chairman of the Federal Trade 
; ommission is not a judicial officer in the sense that he has to make 

ecisions. 

Mr. OpPpENHEIM. I say he is a quasi-judicial officer. 

The Cuamman. That is—— 

Mr. Orrenuerm. But I pointed out that his service on the com- 
mittee in no way was in conflict with the performance of his duty 
of judging in particular cases. 
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The Cuamman. That is the question. That is the question at 
issue. And you issued an ipse dixit that it would not. I do not say it 
will or will not. I say that you should have forefended yourself 
against that situation, so as to prevent any such ibility, when 
you established your criteria for qualification. You should have 
applied such criteria to Mr. Howrey, and not have asked him in the 
first instance to serve. His name should have been rejected. 

Mr. Oppennem. That, sir, was a matter for Mr. Howrey to decide. 
All I can say, knowing him—— 

The Cuairman. Who made the decision? 

Mr. Orrenueim. As I do, as a person of the highest probity and 
meticulousness of purpose, he must have felt, as I am expressing it 
here, that there would be no such conflict, and he guarded himself 
in that footnote on page 5 to erase any impression that it would 
necessarily follow that what he thought as a committee member—— 

The CuHarrman. It should not have been necessary for anybody 
to make such a safeguard statement. It should not have been neces- 
sary. 

Apparently he had in mind, when he made that qualifying state- 
ment, that there would have been criticism concerning his activities. 
T have the highest respect for Mr. Howrey, and there is nothin 
personal about this matter. I would not care who the Chairman o 
the Federal Trade Commission would be in this matter. There is 
no question involved of Mr. Howrey’s probity and integrity, but I 
feel that it was improper for him to become a member of this com- 
mittee. 

Mr. Oprrennetm. As I recall, when the Attorney General created 
his Committee on Administrative Procedure, in one of the previous 
administrations—if my recollection does not fail me—a judge served 
on that committee. I believe it was Judge Stephens, although I am 
not sure he was a member of the judiciary at the time. 

The Cuarrman. What committee was that, sir? 

Mr. Orrenuem. The Attorney General’s Committee on Adminis- 
trative Procedure, which submitted its report in 1941. 

The Cuarrman. That is an entirely different matter. That was a 
matter of procedures. I think there you are not on firm ground—it 
is not parallel. 

Mr. Orrennetm. Procedural due process is a very integral part of 
any adjudicatory function. 

The Cuarrman. Administrative procedures are an entirely different 
thing. 

Mr. Oprenuerm. I do not want to rest on that point, because my 
thought is as I have expressed it, that there is not any conflict. I 
happen to agree with Mr. Howrey, but I understand he is appearing 
before this committee at a later date and he can speak for himself on 
that matter. 

The CuHarrman. I understand, also, that there were three persons 
in the Federal Trade Commission, a Betty Bock, Earl W. Kintner, 
and a David C. Murchison, who participated in the deliberations. 
I think you called them liaison aides, or something of that kind. 

Mr. OrrennEm. That is correct. 

The CuarrMan. Were those individuals members of the committee ! 

Mr. Orrenneim. May I explain the status of the liaison aides? The 
liaison represenatives did not participate in the deliberations of the 
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committee in the sense of having any voting rights. They were sim- 
ply designated by the head of the agency, and a were simply made 
available to the cochairmen or to a work group merely in that liaison 
capacity. They did not have any power or authority to vote on a 
work group draft, nor did they have any function of voting on the 
committee’s conclusions and recommendations. So they were simply 
made available as expert persons to aid us. And also we felt, above 
all, that since the head of the agency designated them to represent 
the agency in any discussions where we invited them to participate, 
they would be alert to protect any public interest factor that they 
thought was not being given due consideration. 

One of the peat eee for confidence in the work of the committee 
was the fact that at all times we had liaison with the important agen- 
cies of the Government in the antitrust field to give assurance that we 
were not deliberating or considering or deciding without having a full 
opportunity accorded to these liaison representatives to state the Gov- 
ernment’s point of view. 

That is exactly what they did at all times. 

The CuHamman. Did Mr. Murchison aidan the drafting of any re- 
port of any work group, or the interim reports and the final report ? 

Mr. OrrenHerM. He did not. 

The liaison representatives, I should suppose, were asked by the head 
of the agency to review drafts. In fact, | would say for myself I have 
personal knowledge that that was done. And it went so far as to 
suggest 

he CHarrMAN. You said they did review drafts of the work 
groups? 

Mr. OrprenueErm. For the head of the agency. 

The Cuarrman. For Mr. Howrey? 

é Mr. OrrenueErM. In this case for Mr. Howrey. The same for Judge 
arnes. 

The CHatrman. Through his agent, Mr. Howrey did review the 
drafts of the work group forces? 

Mr. OrrenHEm. I beg your pardon? 

The Cuairman. Did Mr. Howrey, through his agent, Mr. Murchi- 
son, review the draft of the work groups? 

Mr. OrprpenHEIM. Every member of the committee reviewed the work 
or the drafts of the work groups, because in each instance a draft of the 
work group was circulated to the entire committee. At no time did 
they fail to see exactly what the work group reports were. 

he Cuarrman. Mr. Howrey testified before one of the Senate 
committees that all he did was to review the final report. 

Mr. OrrennetM. Well, I say as to that, that my assumption and my 
impression was that when we sent the work group drafts to a committee 
member that he would review them. 

In the case of a Government official, it is easily understood as cus- 
tomary that he may have wanted to get the reactions of his staff mem- 
bers to the work group reports to see whether they saw any flaws from 
the standpoint of the Government. 

As a matter of fact, we said to each of the heads of the agencies that 
we do not direct them to submit these to any particular persons. We 
left it entirely to the discretion of the head of the agency. 





1136 PRICE DISCRIMINATION 


The Cuamman. Was it your understanding that Mr. Murchison was 
king for Mr. Howrey when he reviewed the drafts of the reports of 
the work groups? 

Mr. Orrenuetm. My understanding is that that understanding is 
common in Government circles. 

The Cuamman. That is not my question. I said, did you—— 

Mr. Orrennerm. I said there was a delegation of this initial func- 
tion, but always subject to the judgment and approval of the higher 
authority. 

The Cuarrman. What delegation—by whom to whom? 

Mr. OrrennerM. In this case, Mr. Howrey, having designated Mr. 
Murchison and Mr. Kintner and Betty Bock as official liaison repre- 
sentatives, it would follow logically that he expected them to review 
the work group drafts. 

The Cuamman. Was it a delegation by Mr. Howrey? Did he 
delegate them to represent him? 

Mr. Orrenuerm. These three representatives ? 

The CHarrman. Yes. 

Mr. Orprennermm. Of course, he appomted them. 

The Cuarman. That is all I wanted to know. 

Mr. Orrenuem. That is what we asked in each instance. We did 
not appoint them without the approval of the agency. 

The Cuarrman. In other words, these three individuals were speak- 
ng for Mr. Howrey as Mr. Howrey’s agents? 

{r. Oppennerm. I think that when they appeared at a work group 
meeting, for example, and sat in on the deliberations—Mr. Howrey 
himself attended the two general meetings—that it was commonly 
understood that they would report back to him what the deliberations 
were, 

The Cuamman. That is not an answer to my question. Did they 
— Mr. Howrey, in your estimation ? 

Mr. Orrenuermm. Yes, but in my opinion, they did not have any 
authority to decide for Mr. Howrey. 

The Cuamman. I did not ask that. Did they represent Mr. 
Howrey? | 

Mr. Orrenuetm. Oh, yes, sir. May I continue, Mr. Chairman? 

The Cuarman. Yes, sir. Go ahead. 

Mr. Oprenner. A fter considering all possible criteria for selection 
of committee members, it soon became evident to the cochairman that 
it would not be practicable to attempt to make the committee repre- 
sentative in the following respects: 

(a) By selection of persons representing particular organizations. 
We found that any effort to give functional representation to national, 
regional, or local organizations or associations on manufacturing, 
wholesale and retail levels of our economic society could not be ac- 
complished fairly and reasonably because of the extremely large num- 
ber of such organizations. 

We therefore decided that all groups and organizations should be 
invited to submit for evaluation of the committee written statements 
of their views. This invitation was publicly extended. In this way 
we hoped to give consideraiton to any viewpoint from any organ- 
ization. 

As a matter of fact, some organizations submitted statements and 
these were circulated among the committee members. Frankly, we 
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were disappointed that more organizations did not avail themselves 
of this opportunity. 

I interrupt my statement to say that there is now available to you, 
Mr. Chairman, the list of the submissions that were made by the 
organizations,. 1 want to repeat that I had always wished that more 
of them camein. Why I do not know. 

Fortunately, many national groups on the manufacturing, whole- 
sale, and retail levels had previously made public statements of their 
views in congressional hearings and in their material of general circu- 
lation. These were used by the work groups of the committee. 

(6) It did not prove to be practicable or desirable to have repre- 
sentation of business firms—large, medium-sized, and small—through 
their executive personnel as such. Apart from the fact that this would 
obviously have been impossible because of the tremendous number 
of such Sociams concerns, the decisive reason was that we wanted to 
concentrate on the specialists in the antitrust field. 

(c) We did not feel that selection on the basis of talents and experi- 
ence in the antitrust field could be properly made on the criterion of 
geographic distribution. However, the committee membership 
reveals that there is no undue concentration of committee personnel 
from any particular area. 

The membership was from all parts of the United States to the 
extent that qualified persons were located in divergent areas. It 
should be especialy noticed that while antitrust specialists are likely 
to be found in larger numbers in metropolitan areas, the fact is that 
only a reasonably proportionate number were selected from such cities 
as New York, niente and Chicago, 

(d) We rejected the idea that the Federal judiciary should be repre- 
sented on the committee for the obvious reason that judges could not 
be properly asked to serve on a committee studying antitrust issues 
on which they might be called upon as judges to pass. 

(e) We considered the question of having representation from both 
Houses of Congress. We decided that since Congress had its own 
committees constantly working in this field, the best course would be 
to have the Attorney General’s committee act as a study group with 
a view to making its report available to the Congress and its commit- 
tees. We realized that the committees of Congress would be in a posi- 
tion to hold hearings, as they are now doing, and in that way provide 
a national forum for presentation of all viewpoints from various per- 
sons or organizations with respect to the report’s conclusions and rec- 
ommendations, 

The Cuamman. I believe that this statement appears in a statement 
of Judge Barnes and yourself, dated August 27, 1953: 

This liaison as well as the liaison with both Houses of Congress and the Federal 
judiciary insures receipt by the cochairmen, and reference to study and analysis, 
prior to the drafting of the reports of the work groups. 

Was there any liaison established whatsoever with both Houses of 
Congress ? 

Mr. Orrennetm. Bearing in mind that we respectfully understood 
that the Congress of the United States and the committees are not to 
be considered in the same category as a private, single organization or 
a particular private person—— 

The Cuarrman. But you said—— 

Mr. Orrennem. We awaited—we awaited—— 
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The CuAarrman. What did you mean by this statement ? 

Mr. OprenHeErM. Yes, sir, I have an example of such liaison. The 
staff of the Senate and House Small Business Committees came to my 
office. They first called me and requested an opportunity to sit down 
with me and discuss the work, the organizational work of the com- 
mittee. 

Later, a conference was held with those staff members, and Judge 
Barnes sat with us for part of thetime. I do not recall the names of the 
persons, but I can easily furnish them because—— 

The Cuatrrman. It was the House Small Business Committee? 

Mr. OrrenHerm. Both the House and Senate Small Business Com- 
mittee staff members. 

The Cuatrman. Of course, you know that the committee that you 
mentioned, the House Small Business Committee particularly, has no 
legislative authority to pass upon the drafts of legislation. It is a 
special committee and not a standing committee of the House. 

Did you establish liaison with any officials or members of the Senate 
Judiciary Committee or the House Judiciary Committee? 

Mr. OrrenHetm. Mr. Chairman, deferring to the fact that Judg: 
Barnes is an Assistant Attorney General of the United States and in 
the executive branch, naturally, in the performance of that function, 
I relied heavily, of course, upon his official position. 

My recollection is that Judge Barnes did hear from Senator Langer. 
He did hear from Chairman Chauncey Reed, of the House Judiciary 
Committee. I think that he can talk for himself on that, but I do know 
that he was apprised of views coming from those two sources. 

We relied on the initiative, naturally, of a higher authority than 
ours, in other words, we respectfully understood—— 

The CHairman. You do not mean to tell me that what you are de- 
scribing now is liaison? Liaison means a rapport between the com- 
mittees and your group. There was no such thing as liaison from the 
examples you are talking about, such as that Chauncey Reed, as former 
chairman of this committee, asked you for something, or Senator 
Langer asked you for something, or asked you about something. I 
will tell you something. I was told by Judge Barnes that the mem- 
bers of this committee would be consulted from time to time. There 
was no such consultation. 

We had difficulty getting any information. We could not even get 
the report until the public got the report. 

Mr. Orrennerm. Of course, Judge Barnes will have to speak for 
himself on that. 

The Cuarrman. You have to speak also, you are cochairman. 

Mr. Orrennerm. I speak for myself when I say that at all times I felt 
that the Houses of Congress and their committees in this field would 
be in touch with us whenever they saw fit to. And I may say that my 
basic idea—— 

The CuarrmaNn. I do not think that we should have to come to you. 
You were supposed to come to us. You said that you were going to 
establish liaison. What was the liaison ? 

Mr. OprenHEM. May I state the basic idea that I had in mind, that 
it would have been wholly premature to have approached the con- 
gressional committees before we had anything to submit. In other 
words, as I say in this statement, it seemed to me from the very 
beginning that we were acting—and Thope I am not too self-serving in 
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that—as a sort of amicus curiae study committee for the Congress, that 
Congress would certainly have the report and have an opportunity to 
hold open hearings on any phase of the report. 

The thing uppermost in my mind was that we could not bother 
the Houses of Congress and their committees in these he ssqsrnsd 
stages, that their main interest was in knowing what kind of a study 
we were making, because Congress itself might have wanted to make 
a study in this field. 

The Cuatrman. Why did you speak of establishing liaison with 
both Houses of Congress ? 

Mr. OrrenHeErmm. You will recall that was in the very-—— 

The Cuatrman. Then you say that you do not want to bother us. 

Mr. OrreNHeErm. In the very first statement that did appear. 

I said the other day that it was very difficult at that stage when we 
were rounding out the whole work of the committee to assimilate all 
of the facets of the work. And on further thought we could see that 
was not very feasible. But at all times, and in my latter statement on 
January 28, 1954, at page 7, before the section on antitrust laws, the 
New York State Bar Association, we started this idea of submission 
to us from any source, including Congress, of any vi2ws or any requests 
that might be coming in. At each stage members were to apprised of 
the views submitted by congressional committees, Government agen- 
cies, and private groups, and even then we thought that any time a 
congressional committee, as in the case of Senator Langer’s committee 
and Chauncey Reed’s committee—— 

The foe You said Senator Langer, of the Judiciary Com- 
mittee 

Mr. OrrennHetm. You will recall better than I do, sir. At that 
stage whatever committee that was. My impression was that it was 
the Committee on the Judiciary. 

And Congressman Reed did send to my office his counsel to discuss 
a problem in connection with one of the pending bills to find out 
what we were doing in the way of studying the same subject matter. 

So we did have liaison. 

Of course, you realize that at no time would we have ever the 
thought of not showing the greatest respect for Congress and its com- 
mittees. It would obviously have been foolhardy to think that we 
could neglect or disregard or show disrespect for the very body to 
which we hoped to submit our final product for their evaluation, 
especially so far as it concerned legislative recommendations. So it 
would have been just simply contrary to all human nature, as you said 
previously, for us to show anything but the most meticulous regard 
for Congress on the matter. 

The CHamman. Those are just words, but they were not imple- 
mented by actions. You used the word “respect” for Members of 
Congress. You did not keep your promise as pledged to establish 
liaison. We were kept woefully in the dark throughout all of your 
deliberations. We did not know what you were doing until after the 
public got the report. Then we were apprised of the report. 

Mr. Orrenuerm. I am sure that Members of the Congress had our 
statements issued as cochairmen, work group procedure, descriptions, 
and all of that at all times. Of course, as a matter of mechanical 
transmission, I must say that I was not in the pressure of my work 
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able at all times to follow through on what we had done or all that 
we should do in transmitting the information. 

The Cuairman. All we got is what the press got, at the time the 
press got the report. We got it when the public got it. Wait a 
minute. 

Mr. OrrennEm. Judge Barnes—— 

The Cuamman. You do not let anybody complete their statement. 

Mr. OrrenHErM. I am sorry. I apologize. 

The Cuarrman. When the press got the report, we got the report. 
When the public got the report, we got the report, and not before. 

Mr. Orrenuetm. Judge Barnes, to my knowledge, came down and 
delivered a copy of the report to the eaten of the various com- 
mittees involved in this antitrust field at the first opportunity in very 
hectic last days of our committee. You could imagine what we were 
faced with. There was the need for a press conference, and we were 
preparing for that. And at the first opportunity I know he came 
down. and delivered to you and to the chairmen of the other com- 
mittees—— 

The Cuamrman. Did you write an article for the Michigan Law 
Review ? 

Mr. Orrennerm. I did, sir. 

The Cuatrman. Wherein this idea of a committee of the Attorney 
General 

Mr. Oprennerm. Not this committee, sir. 

The Cuarrman. I mean the idea. 

Mr. Orrennetm. I proposed the creation of a national committee 
to study the antitrust laws. At that time I felt, among the alterna- 
tives, it was best perhaps to have that committee financed by a founda- 


ion fund, so that there would be no qeetwon of on perone of the com- 


mittee. And, as I stated in my article, I even dared hope that the com- 
mittee might be considered as amicus curiae of the Congress for this 
study purpose. 

And I also recall having wondered whether I could properly come 
to the antitrust congressional committees and ask whether Congress 
might want to pass the resolution approving the study. In fact, I 
did go down—I now recall—to the clerk of a Senate committee, and 
asked him what he thought about the propriety of that, with the 
understanding that the resolution a simply say that Congress 
was intetasied in having such a study made, and, of course, would be 
the one to decide what it wanted to accept and reject. 

The CHarman. In that article, did you not recommend that the 
declaration of congressional policy should expressly adopt the rule 
of reason as the master yardstick for the interpretation and applica- 
tion of the general standards of the Federal antitrust laws? 

Mr. Orrenuerm. Yes. 

The CuarrMan. Do you consider that the report of the Attorney 
General’s committee, particularly with respect to the treatment of 
material in the chapter on antitrust policy, and distribution, closely 
parallels the recommendation for application of the rule of reason 
advanced in your Michigan Law Review article with respect to the 
proposed revisions of the Robinson-Patman Act, for example? 

r. OprENHEIM. Well, of course, there is the rule of reason in the 
Sherman Act cases. As you know, the report does adopt that as the 
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yardstick, going back to the historic case of the Standard Oil Co. of 
1911, and the opinion of Chief Justice White. 

So far as the Clayton Act is concerned, the report does espouse a 
rule of reason with application to section 2—the Robinson-Patman 
Act—and applications to section 3 on exclusive arrangements and 
tie-in clauses and application.to section 7, the 1950 amendment. which 
you and Senator Kefauver sponsored. 

Mr. Maerz. Did not the Attorney General’s report recommend the 
adoption of the rule of reason for administering section 3 of the Clay- 
ton Act and section 7 of the Clayton Act? 

Mr. Orpenuerm. That istrue. A rule of reason, may I say, because 
of a technical distinction T have in mind. 

Mr. Marerz. What is the distinction between the rule of reason and 
the rule-of-reason approach ? 

Mr. OppENHEIM. Well, L think that might be a matter of semantics. 
[ see no real distinction, except that the rule-of-reason approach ad- 
vocates that in any given situation, apart from what we characterize as 
unreasonable per se violations, there would be need for more or less 
ing into the market facts and the impact of the conduct on the 
market. 

I have in my statement an exposition of that which is pertinent here, 
if I may read it. 

The CHarrman. Epitomize your views. 

Mr. Orrennetm. The epitome is this. One of the strong points of 
this report is its approval of the classic unreasonable per se restraints. 
They are applications of the rule of reason. But when the rule of 
reason is applied to a price-fixing agreement among competitors to 
fix the market price, I say that we have no antitrust policy, unless that 
is declared unreasonable per se. 

That goes back to the classic Trenton Potteries case in 1927, where 
82 percent of the production was involved in the agreement, and all 
the Government had to prove was that agreement. Once having 
proved that agreement, it would necessarily and inevitably follow that 
it fixed the market price. 

If that case is not the bastion of antitrust law, then we do not have 
antitrust law, and we are a cartel system, which I am glad here and 
now to reject and disclaim as a part of my philosophy. 

Mr. Matetz. Is it your position that the rule of reason should not 
apply to price-fixing agreements ? 

Mr. Oprenneim. That is my position to the extent that there must 
be care, that first there is proof of a price-fixing agreement, and once 
that is proved, an agreement to fix the market price, no further inquiry 
is needed. 

Mr. Maerz. Did you take that position in your Michigan Law 
Review article? 

Mr. OprennetM. I want tosay this. I believe now it was the poverty 
of my own language in stating the matter as clearly as I might have 
stated it, because certain Law Review article subsequently appeared 
charging me with advocating the application of the rule of reason to 
these cartel-like arrangements. Then I realized I had not stated my 
case as clearly as I might. All that I said at that point was that 
there might be situations in which, for example, in a time of emer- 
gency, there might be consideration given to the justification, even 
for that type of agreement. But I said it was so exceptional that it 
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would take clear and convincing evidence to convince the tribunal 
of that. I had in mind that Attorney General Clark was once asked 
by a group of competitors in the period of the black market and the 
gray market whether they could agree upon a lower price and main- 
tain it to eee the public interest. His answer was that he regretted 
“= much that it could not be done, citing the Socony Vacuum case. 

ow today I think, after hearing the committee’s deliberations, 
that it is much wiser in those instances to appeal to the Congress to 
pass an emergency act or general emergency legislation like the OPA. 
So I changed by mind on that one. 

And I now think that in no instance should any of those be justi- 
fied by private parties, but rather appeal to the Government to allevi- 
ate the emergency situation. 

The Cuarrman. That is a very fair statement. I compliment you 
on it. 

Mr. Harkins. Mr. Oppenheim, do you have a copy of the Attorney 
General’s report? Will you turn to page 11? 

Mr. OprenHeErM. Yes. 

Mr. Harxrns. Paragraph No. 3, the second sentence: 

In such cases, inquiry under the rule of reason is over once it has been 
decided that the conspiracy or agreement under review in fact constitutes price 
rigging or production control. 

Is that statement an attempt to rationalize price fixing with some con- 
cept of the rule of reason ? 

r. Oprennetmm. Not at all. That is the outright statement of the 
unreasonable per se violation which requires proof only of the con- 
spiracy or agreement. 

Mr. Harkins. Would it not have been clearer to say “per se” in- 
stead of “under the rule of reason” ? 

Mr. Orrennetm. Well, because at the very beginning we do say 
that in the words of Chief Justice White those are conclusively pre- 
sumed to be illegal by reason of their nature or their necessary effect. 

Now as to the other types of cases, for example, take a merger 
case under the Sherman Act, or a section 2 violation under the 
Sherman Act, there we say that when the rule of reason is applied 
it takes more or less siete inquiry. It may not have to be full 
scale, but we believe that you cannot possibly determine the market 
effects of certain conduct like a merger unless you do make certain 
market inquiry, because the very fact of the merger, the very fact 
of a charge of section 2 violation of the Sherman Act, could not of 
itself carry with it the sets of effects that you have in these unreason- 
able per se cases. 

And so in those cases we simply say that the rule of reason requires 
more or less market inquiry beyond the facts. 

Mr. Maretz. Does it not also make the proof more difficult so far as 
the Government is concerned ? 

Mr. Oprenneim. In my statement I answer that, because again 
I realize that one of the arguments that is constantly made against 
the rule of reason is the burden it places on either the Government or 
private parties in proof of antitrust violation or defenses and remedies. 

My view is that, so far as small business is concerned, it is not likely 
to be handicapped by that, because the bigtime antitrust cases, as 
we call them, the protracted ones, usually involve the large corpora- 
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tions which do have the resources to meet it. But more important 
than that, the report itself pleads for improved judicial control over 
the admission of evidenge, especially documentary evidence, and judi- 
cial control over the pretrial and trial to avoid, or at least to cut down 
on, the big record and protracted trials of civil antitrust cases. The 
committee’s recommendations in the chapter of the report on adminis- 
tration enforcement are themselves designed to simplify problems of 
roof. 

And those recommendations are substantially in line with those 
made by the Judicial Conference of the United States on these same 
types of problems. So the committee really is just simply following 
Seenah on what the experienced Federal judges of this country 
thought were essential steps to control what may otherwise be an 
overwhelming judicial burden and also an undue burden on the 
Government and private parties, whether they were plaintiils or 
defendants. 

Mr. Materz. Is it not true that the rule of reason approach or 
the rule of reason results in protracted cases? 

Mr. Oprennerm. The rule of reason, obviously, will result in more 
or less extensive inquiry. I say more or less, because it is not true 
that they all require extensive inquiry or full-scale investigation. It 
depends on the particular case. 

{r. Materz. Do you know the status of the Pillsbury case? 

Mr, Orrpsnuem. Well, my impression is that after the Commis- 
sion decided that there was a prima facie case of violation and re- 
manded it to the hearing examiner—I do not know the facts at the 
moment—additional testimony has been taken or will be taken before 
the initial decision of the hearing examiner is made. 

Mr. Materz. You are familiar with the fact that the Commission 
in the Pillsbury case has adopted the rule of reason approach ! 

Mr. OprenHerM. I would characterize it as a rule of reason ap- 
proach to a merger case. 

The Cuarmman. How long do you think it will take that case to 
be completed ? 

Mr. Oprennerm. Mr. Chairman, I simply could not give you any 
estimate. 

Mr. Maerz. Let me say that before the Senate Judiciary Com- 
mittee, Commissioner Howery indicated that the record comprises 
some 8,600 pages, and that Pillsbury was still presenting economic 
evidence. 

Mr. Orprennem. Mr. Maletz, that I do not question, if it comes 
from that high authority, but I would like to suggest at the same 
time that in the unreasonable per se type of case like Socony Vacuum 
in 1940, and the Cement Institute case on the multiple basing point 
pricing system, the records were tremendous. In fact, I understand 
that the Cement Institute record was the largest in history up to that 
point. 

Mr. Materz. Your committee report recommends the rule of rea- 
son approach for the administering of the Celler Antimerger Act; 
is that not right ? 

Mr. Oprrnnerm. A rule of reason approach. 

The Cuamman. You admitted the other day, I believe, that you 


found nothing in the report on the Celler Antimerger Aet which 
indicated the rule of reason ¢ 
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Mr. Orrenuer. I believe I said at the time that the reference in 
the congressional committee report to the approval of the reasonable 
probability of a substantial lessening of competition—the tendency 
to create a monopoly in any line of commerce in any section of the 
country—indicated to me that that must be a rule of reason approach 
to the incipiency violation in that section. It could not mean any- 
thing else to me, because the congressional committee was rejecting 
the reasonable possibility test that had been laid down in the Morton 
Salt case, which the Commission does not actually follow today, be- 
cause it assumed in the light of the discussion in the dissenting opinion 
that what was meant Was reasonable probability. 

Mr. Materz. Is it not true that the Supreme Court in the Inter- 
national Salt case and the Standard Stations case adopted a per se 
rule in construing section 3 of the Clayton Act? 

Mr. Orrennetm. The committee thought it was per se in the sense 
that once the substantial volume of commerce was found to be involved 
in the arrangement, from that it would necessarily follow as an in- 
ference that the effect clause had been satisfied. 

Mr. Materz. Is it not true that your committee recommended that 
these cases not be followed ? 

Mr. OrrenueEmm. The specific recommendation in that case, in that 
matter, as accurately as I can put it, is that all we say is that quantita- 
tive substantiality of commerce is only one factor and is not to be 
the test. Therefore, we do not reject that as a per se test. 

Mr. Matetz. You do reject the doctrine of the International Salt 
and Standard Stations cases; is that right ? 

Mr. Oprenuetm. To the extent I have indicated—to the extent 
that we rejected the quantitative substantiality test as being decisive 
and as a substitute for what we think were the intended congressional 
tests. 

Mr. Maerz. Are you in favor of having certainty in antitrust en- 
forcement ? 

Mr. Oprennerm. I would not entertain the illusion of certainty in 
any branch of the law. 

Mr. Maerz. You do not object, then, to the so-called present un- 
certainty of antitrust administration ? 

Mr. Orrenuetm. I think that there necessarily must be, as Justice 
Cardozo once said, “flexibility and uncertainty” unless we want 
rigidity and certainty at the expense of other values. 

{r. Maerz. It is true, is it not, that extension of the rule of reason 
will create an increasing amount of uncertainty ? 

Mr. Orrenuetm. I think it does tend to create greater uncertainty 
to the extent that counsel for defendants and Government counsel do 
not have as a guide a specific rule, such as we might have in property 
law or negotiable instruments law, which I taught for many years. 

Mr, Maerz. Are you familiar with the report of the House Judici- 
ary Committee in the Celler antimerger bill? 

{r. OppenuerM. Fairly so. I might not recollect certain passages, 
unless you refresh, my recollection by reading them. 

Mr. Matetz, Do you recall that that report indicated that the Cel- 
Jer Antimerger Act was to be interpreted by the same criteria as sec- 
tion 3 of the Clayton Act? 

Mr. OrrennetM, I recall at that time by the same criterion as the 
Clayton Act. 
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Mr. Materz. And as “other sections” of the Clayton Act? 

Mr. Orrennetm. As “other sections” of the Clayton Act; that is 
correct. 

Mr. Maerz. And section 3 is another section of the Clayton Act? 

Mr. Orrenuem. That is correct. 

Mr. Maerz. The Supreme Court interpreted section 3 of the 
Clayton Act in the Standard Stations case and the International Salt 
case; is that not correct ? 

Mr. OrrennetmM. That is correct. 

Mr. Maerz. Where in your report do you approve of the statement 
in the House Judiciary report that section 7 was to be administered 
in accordance with cases decided under section 3 ? 

Mr. OprenneEmm. We do not say that, I am quite sure. 

Mr. Materz. Is there any reference to that statement of the legis- 
lative history in your report? 

Mr. OprenneIM. There is reference to the legislative history. 

Mr. Maerz. To that particular statement in the legislative history ? 

Mr. OprenHEmM. May I go off the record a moment ? 

Mr. Maerz. Yes. 

(Discussion off the record.) 

The Cuatrman. On the record. 

Mr. Orrenuetm. On page 117, beginning with the last paragraph 
on that page, and going through most of page 118. 

Mr. Materz. ere is the statement found in your report? 

Mr. Orprennem. The statement ? 

Mr. Maerz. The statement contained in the report of the House 
Judiciary Committee, to the effect that the tests should be the same 
for administering section 3 of the Clayton Act ? 

Mr. Orrennem. You say that exact language appears in the re- 
port? May I hear it? 

Mr. Mauerz. I can read you the section, if you like. 

This is from the House Judiciary Committee report, and I quote: 

These two tests of illegality are intended to be similar to those which the 
courts have applied in administering the same language as used in other sections 
of the Clayton Act. 

Mr. OrrennHeEm. My version of that, and I believejt is the substance 
of what the committee’s report says, is that ther® a reference was 
made to the incipiency doctrine, that the incipiency doctrine was to 
be applied rather than the Sherman Act test which was vigorously 
rejected by the congressional committee report, namely, that a merger 
under section 7 should not be judged by the Sherman Act test of 
whether there was an undue or unreasonable restraint of trade actually 
proven. 

Mr. Materz. May I read the entire statement contained in the House 
Judiciary report? 

These two tests of illegality are intended to be similar to those which the 
courts have applied in administering the same language as used in other sections 
of the Clayton Act. Thus it would be unnecessary for the Government to 
speculate as to what is in the back of the minds of those who promote a merger 
or to prove that the acquiring firm had engaged in acts which are considered 
to be unethical or predatory or to show that as a result of a merger the 


acquiring firm had already obtained such a degree of control that it possessed 
the policy to fix the prices, to destroy trade, et cetera. 


Do you find in that language any reference to the incipiency rule? 
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_ Mr. Oprennerm. Well, a matter of legislative intent, congressional 
intent, is bound to involve an interpretation. I do not believe that 
any of us at all times could say that we can spot the legislative intent, 
ipsis verbis. : 

Mr. Matetz. Is it not true that it was the legislative intent to place 
the same construction in section 7 as amended by the Celler Antimerger 
Act as placed in section 3? 

Mr. OprenuerM. I still say that my own interpretation of that is 
“Yes,” if by that is meant the reasonable probability as against the 
actual unreasonable restraint test. 

The Cuarrman. Let me read a colloquy which occurred when you 
appeared on the last occasion. I said: 

Your report undoubtedly applies a rule of reason. It is the contention also of 
the chairman of the Federal Trade Commission. I am in emphatic disaccord. 
I certainly ought to know what my bill means. I ought to know what evil that 
bill was to remedy. Certainly applying the rule of reason to that extent is going 
to vitiate and destroy the very purpose of that act. 

Mr. OPPENHEIM. I respect your view, but I did not realize it fully from the 
very beginning. 

The CHAIRMAN. If you had read carefully the report which I helped draft and 
which I did draft, as a matter of fact, on the bill itself, though it bears the late 
lamented Congressman Byrne’s name, I did the drafting of the report. I clearly 
had in mind per se violations. That is what Congress had in mind in the reports 


adopted by the Judiciary Committee of the House and the Judiciary Committee 
of the Senate. 


Now we have the chairman of the Federal Trade Commission trying to graft 
onto that bill a lot of economic hocus pocus which does not belong there. When 
Mr. Howrey comes before this committee we are going to put him through a 
very searching cross-examination. 

Mr. OprpENHEIM. There is no question but what the report does adopt the rule- 
of-reason approach, and now I am perfectly plain that you do not agree with 
that, but there is no question but what the report adopts—I had no antipathy 
about the Merger Act, because I would like to declare right here and now, I see 
no reason why mergers of banks by asset merges should not be included. 

Mr. Orrpenuerm. Yes, when I said I respected your view, I meant, 
of course, that I did not realize at that time that you had in mind other 
than the rule-of-reason approach. I was told I was mistaken in re- 
ferring to a quote from the New York Times in which you said, “Of 
course a rule of reason applies.” I respect your reply that you deny 
that, and I realize that quite often high officials are siawoned. 

The Cuatrrmayx. The point I am trying to make is that I tried to 
convey as clearly as possible the congressional intent in the Celler 
Antimerger Act, so far as the committee was concerned—I thought 
we had nailed that down, so that there would be a positive declaration 
that we had in mind the per se approach and not the rule-of-reason 
approach. 

Mr. Orrenuerm. Mr. Chairman, we have already discovered, some- 
times to our sorrow, that what we thought we had made so plain in the 
report has also been misconstrued or misunderstood. Therefore, it 
is just human experience that sometimes even plain words do not con- 
vey a plain meaning, as Justice Frankfurter said in one of his opinions. 

Mr. Maerz. Would you say, Mr. oT that your committee 
approved wholeheartedly the Federal Trade Commission reasoning 
in the Pillsbury case ? 

Mr. OprenHermm. My understanding is that certain statements have 
been made here which could leave cloudy just what we did. My per- 
sonal understanding is that we did not have in mind the wholehearted 
approval of the Pillsbury case, so far as record aspects are concerned. 
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We admired the result which we thought was the right result of re- 
manding it to the hearing examiner, because we could not see how 
a prima facie case:had not been made. That was to the credit of the 
Commission, and to the credit of that act which I have said I admire 
as a soundly conceived statute, leaving only the question of interpre- 
tation. 

Now all we approved was the basic approach, namely, that in any 
section 7 case, consideration should be given to all of the relevant 
factors in the relevant market geographically and with respect to 
»yroducts in order to ascertain whether there is a reasonable proba- 
bility as indicated in the effect clause of the statute. That is all. 

And in that respect we wholeheartedly endorsed the basic approach 
of the rule of reason to that act, and there I say, Mr. Maletz, I see 
no difference between saying a rule-of-reason approach and a rule of 
reason. 

Mr. Materz. Let me call your attention to the testimony of Chair- 
man Howrey before the Senate Judiciary Committee on June 1, 1955. 
And I quote: 


The CHAIRMAN. Well, then, how does this approach compare with the Com- 
mission’s reasoning in the Pillsbury case? 


Mr. Howrey. I think it is the same. The Attorney General’s committee ap- 
proved it wholeheartedly. 


I take it, then, that you are in disagreement with Mr. Howrey’s 
statement in that respect. 

Mr. Orrenuetm. Offhand I wouldn’t say that there is any disagree- 
ment, because I take it that the chairman meant what he said, that 
we approved it wholeheartedly in the idea of rejecting a per se ap- 
proach. And this particular sentence underscores it on page 122: 

In no merger case, horizontal, vertical, or conglomerate, can a quantitative 
substantiality rule substitute for the market tests section 7 prescribes. 

If the Chairman of the Federal Trade Commission meant that, I aim 
in accord with him. And I believe he did. 

The CuarrmMan. Suppose a merger resulted in 90 percent of the mar- 
ket being commmmnaracead in the merged companies, would you say that 
was a per se violation ? 

Mr. Orrennerm. Mr. Chairman, I say to that that it carries over 
the same concept I mentioned about the Sherman Act, that in cer- 
tain actual situations under section 7 you may have an unreasonable 
per se type of situation. 

To give an extreme example, if General Motors attempted on the 
horizontal level to acquire another company in the automobile field, 
i would say that to all intents and purposes that in itself inherently 
would indicate a violation of the act. That is what I mean by an 
unreasonable per se situation. Where you draw the line is hard to say. 

Mr. Harxrns. You have stated that the work group recommenda- 
tions were submitted to the full committee for approval or review. 
Now, what I want to know is, were there any instances where a ma- 
jority of the committee approved a subcommittee recommendation, 


and then that recommendation was not included in the report? 
Mr. OrreNnHEIM. No. 


The Cuatrman. Let me ask this question on mergers. Would you 
be willing to subscribe to a bill which provides that in any mergers 
where one of the companies involved has assets of over a million dol- 

74645—56—pt. 3——14 
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lars, a notification to either the Department of Justice or the Federal 
Trade Commission would be required ? ; 

Mr. Orrenuem. Immediately I see no objection to that, Mr. Chair- 
man, because it is known that in most instances where a merger occurs 
of any considerable size, the Government is sooner or later cognizant 
of it. And I see no reason why there should be objection merely to 
report to a Government agency the fact of the merger, because it 
seems to me, as I say, that in any substantial merger, the Government 
would know it, and it wouldn’t want to be a recording office for all 
the little ones. There is no good reason why the notification shouldn’t 
be made in substantial mergers. 

The Cuatrman. Do you think a million dollars would be a con- 
venient quantitative standard ? 

Mr. Oprenneim. On that I would hesitate to draw the line. I just 
wouldn’t know how to estimate that, except that 1 would say, as I 
have already said, that if we considered the merger one of substantial 
size, notification ought to be made. 

The Cuatrman. You would have to name some amount, wouldn’t 
you? How could the participants in the merger otherwise know when 
they should notify the Attorney General] ? 

Mr. Oprenriermm. Oh, yes. And I think Congress in its good judg- 
ment would have to draw a line somewhere. 

The Cuarrman. We are asking your help. Would a million dollars 
be a good standard ? 

Mr. Orrenuerm. That is hard for me to answer categorically, be- 
cause a million dollars in the steel industry is peanuts, and a million 
dollars in hog-nose rings would be substantial. 

The Cuarrman. Where shall we draw the line? We ask your help. 


Here you are cochairman of a committee that is recommending legis- 
lation to Congress. We ask you to help us. 
Mr. Orrenuerm. I would be glad to give it, if I had an ny sere | 


to consider all the ramifications of setting a figure, because I am natu- 
rally resistant to an idea of any formula approach. And I think if 
you set a figure, you have to think of what it means over the economy 
as a whole. 

The Cuarrman. Will you be willing to let us have the benefit of 
your advice and counsel ? 

Mr. Orprenuetm. I shall be glad to, Mr. Chairman. 

The Cuarrman. Furthermore, would you subscribe to this pro- 
posal—I don’t necessarily advocate it, but it has been suggested— 
would you subscribe to the idea that, where, in a merger, one of the 
companies has assets of over $10 million that, as a condition prece- 
dent, before the merger is consummated, the Attorney General or the 
Federal Trade Commission or both must give their approval ? 

Mr. Oprpennetm. Does that mean that if the approval is withheld 
the merger cannot be consummated ? 

The Cuatrman. Correct. 

Mr. Orrennetm. On that I would pause longer, because there we 
get into a more serious question of affirmative regulation. I happen 
to favor a prohibitory sanction approach to the antitrust area gener- 
ally, because 1 fear that as soon as that is conducted into affirmative 
regulation, we are in for a great many difficult and complicated prob- 
lems of determining what is and what is not an undue interference 
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with the managerial discretion of private enterprise. It is just a deep- 
seated philosophy I have held for more than two decades. _ 

The Cxamman. Does not the Attorney General, in giving an ad- 
vance advisory opinion to the prospective merging companies, in- 
directly do just that? 

Mr. OprenneErm. On that I join with the majority. But I may say 
that I do so only with the idea of a very limited use of that kind of 
procedure. Generally, I am opposed to advisory opinions and ad- 
vance clearances in any situation where there is factual involvement. 
The only reason I went along with the majority on the merger case 
is, that I think in a merger transaction you can get certain basic facts 
immediately and from them make your inquiry. And that isn’t true 
in many other situations. For example, I was not in favor of what 
1 read in the Business Advisory Council Report on Effective Compe- 
tition in that respect. I always thought that the businessmen made 
a great mistake in thinking their Government should or could give 
them these clearances and advisory opinions. I like to rely on the 
independent tribunal. If there is a justiciable issue in good faith, let 
the court decide. Take your chance, your reasonable calculated risk, 
if you think you are in compliance. 

Mr. Harkins. Will you turn to page 269 of the Attorney General’s 
report and advise this committee what the majority recommendation 
was with respect to whether or not the motor-carrier industry be taken 
from under Federal regulation ¢ 

Mr. Oprenntm. The paragraph beginning “This committee, we 
repeat, endorses” reflects a very difficult question that arose before 
the whole committee during its December 1954 meeting. Prior to 
that we had a small work group in this regulated industry area, and 
in that group there were 2 committee members and 2 conferees. One 
of the work-group members at the committee meeting drew up for 
consideration the exemption of the motor-carrier industry from any 
certification requirement with respect to entry and minimum rates. 
It was the last day of the session, and if. was rather hectic, because 
members were trying to arrange for planes or trains to go home. And 
I remember very clearly that in the discussion which followed, the 
members were in a mood, as is so often the case, at the end of a session, 
of being anxious to get away, and there was a very hurried considera- 
tion of that point. 

I do not now recall with utter certainty, but I am of the impression 
that in that hurried process, knowing that we would have time before 
the final report to iron things out, there may have been a vote on this 
question of taking the trucks out. By the way, I may say I read the 
transcript of the hearing before the Kilgore committee, and Senator 
Kefauver’s questions to Prof. Louis B. Schwartz on this point. I do 
not have that at hand, but I have read it, and I know the references 
that I am talking about. 

I would even go so far as to say that, as often happens in the de- 
liberations of a committee, a hasty vote may have been taken. What 
it was in numbers, I do not recall, because I would say that we did not 
have secret ballot voting and formal recording on every instance. The 
committee decided at the first general meeting that it didn’t seem 
right to do more than get the sense of thinking of the whole commit- 
tee, so that the cochairmen could go forward and try to formulate a 
statement that would meet that consensus. 
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But on very touchy issues we did have a count of hands. On this 
one I don’t recall it. But assuming that we did, and even assumi 
that the committee had decided to take the trucks out, I recall viv- 
idly—and Judge Barnes would testify to the same extent if he were 
asked—that this got into a = involvement because of the two para- 
graphs. I need to analyze this in order to be revealing -——— 

Mr. Harxrys. Before you go into your analysis of the two para- 
graphs, will you advise this committee whether, when that vote was 
taken, you appointed an ad hoc group to try to draft language which 
would take motor carriers from under Federal regulations? 

Mr. Orrennetm. The cochairmen appointed such an ad hoc group, 
as is customary, when it appeared necessary, because of the inability 
of the committee sitting around a large table to do the formulation at 
that moment. That is what happened. After this issue was raised, 
the ad hoc committee was created only because the committee wanted 
a reformulation, and it couldn’t be done right there. And so it was 
reformulated and went through the same process as any reformula- 
tion. And finally I proposed a formulation in language which may 
not be word for word what we have here, so the committee could 
decide. 

Mr. Harkins. The fact that an ad hoc committee was appointed—— 

Mr. Oprennetm. Oh, yes, we did. 

Mr. Harkins. Would indicate that the majority vote was that the 
truckers. be taken from under regulation; is that right? 

Mr. Oprennetm. No, I did not say that. I just simply could not 
recall with that certainty that a majority vote was taken. I think a 
vote was taken. And because of the dennis as to the issues involved 


and the problem, Judge Barnes and I conferred, and we said, “We 


are not going to get any formulation here, we have to have a special 
ad hoc group to go out and do it and to submit it to us so we can get 
it circulated and straightened out among the committee.” 

I noticed that Senator Kefauver said that after that vote was 
taken I got busy trying to change the committee’s vote. And naturally 
I do not like that sort of a suggestion, because at no time would the 
cochairman get busy other than to perform his duties as cochairman. 

Mr. Harkins. We will clear that up. Let me ask some questions. 
When did the ad hoc committee report back? 

Mr. OprenHeIm. Well, that is putting me to a very hard task of 
remembering time sequences. But it was at the December meeting, 
I know. We had to have it expedited, because at that time we even 
had hope we might finish our report by February. So I would say 
perhaps in the course of a few weeks, a week or two, I don’t know. 
I wouldn’t want to testify on that with the utmost accuracy. 

Mr. Harkins. What did the ad hoc committee report? 

Mr. Oprennetmm. Well, as you know, we have said time and time 
again that we do not like to reveal positions at any one stage, because 
it has no significance until it is acted upon by the whole committee 
anyway. 

Mr. Harxrns. Did you between the time you and/or Judge Barnes 
a ares the ad hoc committee make telephone calls to all or some of 
the members of the Attorney General’s committee and suggest in those 
telephone calls that the members did not understand what they were 
doing when they voted to take motor carriers out of regulations? 


Mi 
chail 
telep 
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Mr. OprpENHEIM. Tolegbone calls on matters coming from the co- 
chairmen’s office were so frequent that I would say, of course, we made 
telephone calls in any situation where we had a followup on the work 


of a work group or an ad hoc committee or any other problem of a 
committee. 


And in that connection it might very well have been true that after 
hearing from the ad hoe committee, I might even have called the mem- 
bers of that committee—in fact, I am able to remember calling the 
members of that committee—and when I did I remember conveying to 
them reactions from other members, which was the normal process 
for the cochairman. He would always be in a position where he would 
say, “Now, look you have formulated this way. Such and such a mem- 
ber of the committee has called me and said in the light of that dis- 
cussion that he was violently opposed to this and that. What can 
you do?—and he represents quite a group on the committee. We 
would like to get as much common ground as possible—what would 
you suggest for bargaining the common ground so that the dissenters 


would be dissenting only on the things that to them were so important 
that they could not give up?” 


And that is why we reformulated the statement. Everyone agreed 
to the first paragraph. Then they found they could not = into 
? 


agreement the divergent views in the paragraph that followed, and 
we stated them. 


Now, any member that voted at any time for any particular point 


then to the very end could have adhered to that under any circum- 
stances. 


Mr. Harkins. We will put into the record the colloquy between 
Senator Kefauver and Mr. Schwartz on this. Mr. Schwartz, of 
course, testified that such telephone calls were made. 

(The colloquy referred to follows:) 


Senator Kerauver. One other thing that came out, I want you to enlarge upon 
a little bit. Somewhere in your report you tell about the recommendation you 
had that truck carriers be taken out from the jurisdiction of the Interstate 
Commerce Commission on the theory that the little fellows with 1 or 2 trucks 
going into business, until they reach a large position where competition is very 
keen, they should not have to be under the jurisdiction of the Interstate Com- 
merce Commission; isn’t that correct? 

Mr. Scuwartz. That is my position, that there ought not to be a requirement, 
a legal requirement of a certificate of public convenience and necessity to engage 
in a business like trucking. 

Senator Kerauver. And that position was actually agreed to by a vote of the 
Attorney General's committee; was it not? 

Mr. Scuwartz. The reason I hesitate, Senator Kefauver, is that we are 
under some obligations, the exact scope of which I am uncertain of, not to dis- 
close the internal operations of the committee. That matter was discussed 

Senator Kerauver. Your position was agreed to, and then Mr. Oppenheim 
got busy and 

Mr. Scuwartz. Well, I just had better say, yes; that is the fact, and if you 
know it not from me, I am not going to deny it. That is what happened. 

Senator Kerauver. A vote was taken, your position was agreed to as to these 
small truckers and it did not please Mr. Oppenheim and one other man. They 
got busy and called around and then when they came to write the report, they 
did not say anything about the majority having agreed to your position. They 
just said some had a different opinion; isn’t that right? 

Mr. Scuwartz. Yes. 

Senator Kerauver. What page is that on in here; I read it the other day. 

Mr. Schwartz. Well, my position is on page 31 of the dissent. Are you speak- 
ing of the report or the dissent? 

Senator Kerauver. I am speaking of the report. 

Mr. Scuwartz. Yes, it is in the chapter on exemptions—lI will have it for you 
in a moment. 
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Senator Keravuver. I don’t know whether your position is right or not, but 
it seems to me if the committee agreed on something, it should have been in the 
report as it was agreed upon. It certainly ill-behooves the cochairmen to then 
try to get the members to change their position about it for some strange reason. 

Mr. Scuwartz. Yes, it is on page 269, Senator Kefauver. 

Senator Kerauver. 269? 

Mr. Scuwartz. Yes; down at the—beginning with, “While the whole com- 


mittee aceepted these general principles, view differing in ether respects,’ and 
8O On. 


Senator Kerauver. Now the thing is that he says the whole committee agreed 
upon something that is the exact opposite of what the committee actually did 
agreed upon; isn’t that correct? 

Mr. Scuwartz. It is hard for me to interpret that language. They say: ‘The 
whole committee accepted these general principles.” I may say that I never 
did, “We urge that moves toward regulations be taken only with full recognition 
of the effects of such exceptions to the policy favoring competition, which, as 
a general rule we endorse.” 

That was not a general principle that I espoused. It says, “Don’t institute 
regulations for competition without realizing that you are affecting competition.” 


Well, of course, every such move is made with a full realization that it affects 
competition. 


Senator Kerauver. Well, the important factor is, Mr. Schwartz, the committee 
by a vote voted to accept your position as to these small carriers, whether it is right 
or wrong. There was such competition that, they be removed from the juris- 
diction of the ICC, That was not included in the report, was it? 

Mr, Scuwartz. The report does not reflect the vote that was taken in terms 


endorsing a reversal of the trend toward institution of regulations for com- 
petition. 


Maury, I have to ask you if that is not substantially your recollection? 

Mr. ApELMAN. I think it was the sense of the committee approximately what 
is stated here, that on the whole, we looked with disquiet on any trend to in- 
creasing regulations and to substitute the regulated for the competitive prin- 
ciple. I think I had better not comment on what particular vote was taken on 
any particular item. 

Mr. Orrenuerm. I admitted here that they were continually made. 
And as far as any group or ad hoc committee was concerned, the nat- 
ural thing would be to keep in touch with them after they submitted 
a report to apprise them of other developments, I am glad to admit 
that, because that was my work. 

Mr. Harxrns. In the context of the question that was put to you, 
did not the subject matter of such telephone calls suggest that the 
members did not understand what they were doing when they made 
their prior statement? 

Mr. Orrennetm. No: the ad hoe committee was created because it 
appeared necessary. The members said, “We were too hasty here, 
we don’t have enough knowledge on this, we would like to consider 
this further.” 

And that is something that I suggested in an additional statement 
that I would like to have inserted in the record. 

(Mr. Oppenheim did not submit supplementary information con- 
cerning this matter.) 

The Cuarrman. Mr. Oppenheim, we will have to terminate now, 
because I have to take a plane to go to New York. You feel free to 
insert any additional data you wish. 

Mr. Orrenuerm. Mr. Chairman, may I simply say, in order to be 
specific, that I had expected, as I said the other day, to complete m 
formal statement. And may I insert in the record all of that whic 
I have not completed. 

The Cuarrman. Your complete statement was inserted in the record 
during your testimony on Wednesday, June 8. 
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Mr. Orrennerm. Then may I have the privilege of inserting in the 
record the letters of cochairman Barnes, dated March 22, 1955, to Prof. 
Louis B. Schwartz, and the letter to Prof. Eugene B. Rostow, dated 
March 23, 1955, those two being relative to the handling of the dissents. 

(The letters referred to are as follows:) 


MARcH 22, 1955. 
Lrof. Lours B. ScHWArTz, 
University of Pennsylvania Law School, 
Philadelphia, Pa. 


Dear Lovis: This will confirm our last night's telephone conversation. At 
the outset, we agree that each member has the right to dissent, to identify his 
dissent, and to have his thoughts stated, at reasonable length, in the tenor he 
chooses. Differences stem from your apparent feeling that this right to dissent 
involves also the unrestricted privilege of each member to dictate, regardless of 
the report's organization, where his dissent is to appear. In addition, you ap- 
parently feel each member has the right to repeat dissenting ideas, though the 
precise thought in almost the precise language has already been expressed by 
another member. 

The cochairman’s position, in contrast, is that theirs is the responsibility for 
report organization. Accordingly, they have printed each dissenting position 
with the report topic from which it differs. In addition, where two dissenters 
have taken the same position and phrased their views in like tenor, the co- 
chairmen have combined dissenters’ thoughts and indicated those members 
dissenting. Finally, the cochairmen reserve the right to make sure that a repre- 
sentation, in contrast to characterization, of any majority view is accurate. 

In your case, Louis, a 38-page dissent was received by the cochairmen the last 
day before the deadline for comments. This dissent, as you know, we reproduced 
and immediately circulated to the committee. In line with committee procedures 
we have just explained, we are now separating your various dissenting views 
and stating them, at reasonable length, throughout the report with the topics to 
which they refer. Thus each of your positions will be set forth where the major- 
ity treats the same topic. 

This we have done with every dissent by every member. To make an excep- 
tion in your case would be to violate established committee procedures and at the 
same time do violence both to the report’s organization and to our obligations to 
ail other members. 

We do hope you understand our position. 

Sincerely yours, 


STANLEY N. BARNEs, Cochairman. 


Marcu 23, 1955. 
Prof. EUGENE V. Rostov, 


Yale University Law School, 
New Haven, Conn, 


Dear GENE: I have your wire asking that I confirm that your “various dissents 
and concurring statements will be printed in the report exactly as submitted.” 
In reply, I write the substance of our telephone conversation of Monday evening. 

At the outset, we agree that each member has the right to dissent, to identify 
himself by name as a dissenter, and to state his thoughts in the tenor he chooses, 
Consistent with these principles, at all times the chairmen have taken the position 
that while they cannot change the meaning of nor omit any position taken by 
a member, they do have the right to edit the report. Our differences stem from 
your apparent feeling that right to dissent involves also the unrestricted privilege 
of each member to dictate, regardless of the report’s organization, where his 
dissent is to appear. In addition, you feel that each member has the right to 
refer specifically to the various intermediary drafts of sections of this report— 
referred to as work-group drafts. 

The cochairmen’s position, in contrast, is that theirs is the responsibility for 
report organ’zation. Accordingly, they have printed each dissenting position 
with the report topic from which it differs. As you know, this way we have 
treated, with your concurrence, the bulk of your clarifying, concurring, and 
dissenting views. This we plan to do, in addition, with your mimeographed 
submission. 

We propose to print as your separate overall comment the first four paragraphs 
of your mimeographed dissent. We feel the balance of your submission refers 
precisely, first, to the discussion of the ad hoc committee in the Foreign Com- 
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merce section ; and second, it treats generally problems dealt with in the adminis- 
tration and enforcement chapter. Accordingly, it will be separated and printed 
in each of those sections. Incidentally, this is the precise treatment accorded 
each other dissent by any other member. 

The sole alteration that we propose to make is the deletion of any reference 
to work-group reports. Your exact language will be used without any reference 
to its source in work-group reports. 

This deletion is required by our long-standing committee policy re the confi- 
dentiality of the work-group process. From the beginning, the cochairmen have 
consistently refused to make public the names of work-group members, the 
substance of work-group reports, as well as various alterations made in them by 
the full committee. Banking on this confidentiality, members participated in 
the work-group process. With varying degrees of agreement in the substance 
of the work-group drafts, they consented to pass those drafts on to the full 
committee. Thus, each member participating in the work-group process had 
the right to feel that his support will be attributed directly or indirectly, only 
to those views in the final report from which he does not dissent. Thus, to 
adopt the position you urge, would not only be unfair to all work-group par- 
ticipants, but would also compel our release for publication of all intermediate 
drafts alterations leading to the final report. Neither result can we accept. 

I hope you will understand the position of the cochairmen. We have given 
long and thoughtful consideration to the problems you raised. Our only desire 
is to be certain our decisions insure fair and equitable treatment to all members. 

Sincerely yours, 
STANLEy N. BARNEs, Cochairman. 


Mr. Oprenuerm. And may I also place in the record my statement 
as cochairman on the program and progress of the committee on Janu- 
ary 28, 1954, before the New York State Bar Association. 

The CHarrman. You have that permission. However, the letter 
dated March 23, 1955 from Cochairman Barnes to Professor Rostow 
was placed in the record on June 7. 

(The statement referred to is as follows :) 


ATTORNEY GENERAL’S COMMITTEE To STUDY THE ANTITRUST LAWS: PROGRAM AND 
PROGRESS—A STATEMENT BY 8S. CHESTERFIELD OPPENHEIM, COCHAIRMAN, ATTOR- 
NEY GENERAL’S COMMITTEE To STUDY THE ANTITRUST LAWS 


Prepared for delivery at sixth annual meeting of the section on antitrust law, 
New York State Bar Association, January 28, 1954 


PROGRAM AND PROGRESS OF ATTORNEY GENERAL’S NATIONAL COMMITTEE To Stupy 
THE ANTITRUST LAWS 


I. EVALUATION OF ANTITRUST POLICY A CONTINUING PROCESS 


When the Attorney General announced this national committee, he declared 
there was “imperative need of a thoughtful and comprehensive study of our 
antitrust laws.” The more than six decades since the Sherman Act of 1890 have 
yielded a rich crop of antitrust debate. Previous inquiries, however, had been 
piecemeal and the Attorney General felt that long overdue was a planned study 
of the antitrust record as a whole. 

Examination of the antitrust laws has been a continuous process. From 1890 
to 1914 debate on Sherman Act decisions persevered, punctuated by such major 
studies as the United States Industrial Commission Report of 1900, and the 
Pujo Committee Report of 1913. Noteworthy is the fact that in the presidential 
campaign of 1912 the three political parties agreed that the Sherman Act should 
remain intact but should be strengthened by supplementary legislation defining 
and prohibiting specific unfair methods of competition and monopolistic practices. 
In response to this demand came the Federal Trade Commission Act and the 
Clayton Act of 1914. These two statutes, and the Sherman Act, still constitute 
the heart of our national antitrust policy. 

Soon after the 1914 legislation, inquiries were directed primarily to specific 
problems and to the application of antitrust policy to particular industries. 
From 1916 to date Congress itself has frequentiy taken the lead in hearings and 
reports covering these narrowly defined areas. This congressional activity has 
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produced many separate pieces of antitrust legislation but without an accom- 
panying broad-gage evaluation of antitrust policy. 

In a letter to the President, dated April 26, 1937, Attorney General Homer 
Cummings took cognizance of the importance of restudying national antitrust 
policy by recommending the establishment of a committee “to study the antitrust 
laws as to their adequacy, their enforcement, and the desirability of amendment, 
extension, and clarification.” He said: 

“In my opinion the time has come for the Federal Government to undertake 
restatement of the laws designed to prevent monopoly and unfair competi- 
tion * * * A review of the accumulated experience of the last 47 years would 
indicate many things to be avoided, as well as many to be accomplished by a 
review of our antitrust laws.” 

One year later, President Roosevelt asked Congress to sponsor a comprehen- 
sive investigation of problems of concentration of economic power related to the 
antitrust laws. The Temporary National Economic Committee was created 
pursuant to the President’s request. The hearings and monographs of the 
TNEC documented the interrelations of major antitrust problems. But Congress 
never considered the TNEC recommendations as a whole. Indeed, the only 
legislation which can trace even collateral descent from a TNEC recommenda- 
tion is the Antimerger Act of 1950. 

In the post World War II period there was an upsurge in private studies of 
the antitrust laws. Foundations and other research organization, universities, 
business and trade groups, lawyers and economists contributed their views and 
proposals. ‘This intensified interest in antitrust policy was also reflected in the 
numerous symposia organized by associations, universities, and other organiza- 
tions. As a result, antitrust happenings proved ready copy for our newspapers 
and popular magazines. 

Congress, likewise, manifested its interest in this process of inquiry. Con- 
gressional committees held hearings and made reports on antitrust matters. 
Bills were introduced in both Houses of Congress and also a Senate resolution 
to establish a Commission to investigate and report on proposals for review of 
the antitrust laws. 

All this makes up the prologue to the Attorney General’s belief that our 
committee was needed to assess the whole antitrust record afresh. 


Il. OBJECTIVES OF THE COMMITTEE STUDIES 


The committee’s task is to analyze and evaluate the fundamentals of our 
national antitrust policy in its substantive and procedural aspects. From this it 
follows that our goal must be to arrive at conclusions and recommendations as 
guides to future antitrust policy. We are making these studies dispassionately, 
a above prejudgments and avoiding cliches which may obscure the real 

sues. 

The committee adopts two major premises. One is that a fair and effetive 
antitrust policy is an indispensible nonpartisan article of faith of our political 
and economic democracy. The other is that private competitive enterprise is 
that form of economic organization we choose as our own. We are not concerned 
with alternatives either to antitrust policy or the competitive process it is 
designed to maintain. 

No restriction upon the committee’s freedom of thought is suggested in saying 
we are in harmony with the goal specified by the Attorney General, namely, 
an “uncompromising determination that there shall be no slackening of effect 
to protect free enterprise against monopoly or unfair competition.” 

In the light of this background it may be misleading to refer to our task as 
@ mandate to overhaul or to make substantial revisions in the antitrust laws. 
We will seek to determine what is sound as well as what is unsound, and to 
resolve ambiguities and conflicts, not only in the statutes, but in administrative 
interpretations, court decisions, and enforcement policies. This clarification may 
involve recommendations for legislative amendments; on the other hand, it may 
not. 


Ill, THE MAKEUP OF THE COMMITTEE 


The committee of some 60 members includes teachers of law and economics, 
as well as practicing lawyers, men who counsel all sizes of business enterprise. 
Members have been selected to represent a range of views associated with 
responsible antitrust study. An executive secretary, Robert A. Bicks, was ap- 
pointed to aid the cochairmen in the discharge of their duties and in adminis 
tration of the policies and procedures established by the cochairmen. 
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It would be erroneous to think we have sought merely to provide channels 
for expression of polar views. Evaluations of antitrust policy and procedures 
are more complex than any simple system of classification can reflect. Views 
differ in the combinations of elements that characterize them. 

With the exception of the Assistant Attorney General in charge of the Anti- 
trust Division, the Chairman of the Federal Trade Commission, the Secretary 
of Commerce, and the Administrator of the Small Business Administration, the 
committee is made up of private individuals. Provision for obtaining the views 
of Government is being made through liaison arrangements. Private groups are 
privileged to submit their statements of views. 

Each committee member has been asked to serve because of his specialized 
knowledge and experience in the antitrust field. No member was selected as 
a representative of a particular business organization, law firm, or profession. 
Each has been asked to reach decisions in accordance with his individual judg- 
ment as a professional colleague and not as an advocate. We believe the 
ecmmittee is approaching its task with the dominant idea of deciding what is 
best for the economy as a whole and in the spirit of statesmanlike thinking. 


Iv. STUDY METHODS AND PROCEDURES 


The antitrust field has been broken up for study purposes into six major areas. 
These include legal and economic concepts of competition and monopoly, dis- 
tribution, foreign commerce, patents, administration and enforcement, and ex- 
emptions. Work groups corresponding to:each of these areas have been organized 
and committee members assigned to each. Some of the work groups have the 
advisory assistance of conferees chosen by the cochairmen for their special 
qualifications in the area of the study. 

With exceptions mentioned later, outlines on study questions have been pre- 
pared by each group. Members are now working on preliminary drafts of sub- 
ject matter assigned to them by work group heads. Some of these drafts have 
already been submitted and the others are expected early in February. The 
work group heads will consolidate the individual drafts into preliminary area re- 
ports. These will be circulated among work group members for review. After 
revisions are made, area reports will be submitted to the cochairmen during the 
month of March. This will end the first stage of the study. 

The foregoing description of work group operations should not be taken to 
mean that each group is proceeding in exactly the same way. The legal and 
economic concepts study area, for example, presented a special situation. The 
scope and generality of the subject matter, the interrelations among its parts, 
and the difficulties of reconciling legal and economic concepts suggested that this 
subject matter should not be split into component parts for drafting purposes. 
Consequently a few draftsmen from the work group have accepted responsibility 
for preparing the initial statement. Meanwhile, a few other members of the 
group have contributed statements for consideration by the draftsmen. When 
the draft has been completed it will have the same status as other area drafts. 

In the second stage of work the area reports will be consolidated into a pre- 
liminary committee report by the cochairmen. This step we hope to complete by 
May. This first overall draft will be submitted to all-members for review and 
comment. At each stage members will be apprised of the views submitted by 
congressional committees, Government agencies and private groups. Each draft 
will be revised to reflect the substance and trend of the committee’s views, in- 
cluding dissenting positions. Revised drafts will be circulated to members for 
approval or further comment. This process will continue until the cochairmen 
determine that all possible common ground has been explored and that reformu- 
lation cannot widen the area of agreement. The proposed final report will be 
the version reflecting the maximum assent that can be reached on each signifi- 
cant issue. We hope this work can be completed by late 1954. 

The work of the committee goes on independent of the enforcement activities 
of the Department of Justice, the Federal Trade Commission and other agencies 
of Government having antitrust jurisdiction under existing laws. There has 
been no moratorium on any of these activities to await the committee’s report. 
Whether Congress will act on antitrust bills during the life of the study is, of 
course, for Congress alone to decide. 
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Vv. MAJOR ISSUES UNDER STUDY 


While the committee’s work will focus on a series of major issues, they will 
not be studied in a vacuum. Conclusions will be backed up against the commit- 
tee’s evaluation of the role of the antitrust laws in our modern dynamic economy. 
Recommendations will, therefore, take into account not only the individual issues 
but their relation to a coherent antitrust policy. 

Some of the major issues may be briefly noted. 

The work group concerned with legal and economic concepts of competition and 
monopoly is studying such questions as: Conflicts among antitrust objectives and 
between antitrust and other national objectives ; applications of the rule of reason 
and per se violation rules ; standards for competition and factors to be considered 
in determining whether these standards are met; practical problems in ap- 
plying standards; and the relations between oligopoly, conscious parallelism of 
action, and conspiracy. This includes special problems of price leadership, 
meeting competition, and relations between a parent company and a wholly 
owned subsidiary. 

In like fashion, the work group studying problems of distribution considers 
such questions as: Injury to an individual competitor versus injury to the 
competitive provess; price and service discriminations; the role of per se and 
rule of reason tests of exclusive dealing; and the impact of the McGuire Act 
resale price maintenance exemption on national antitrust policy. 

To the foreign commerce work group is assigned such questions as: The 
extraterritorial application, if any, of the antitrust laws and the effects of the 
laws of foreign countries upon activities of American corporations doing busi- 
ness abroad; the extent to which antitrust doctrine applicable to foreign 
commerce should be different from domestic antitrust doctrine, as for example, 
the proper scope of the rule of reason and per se violations; problems of foreign 
subsidiaries; conflicts, if any, between antitrust policy and the policy of en- 
couraging United States investment and trade in foreign countries ; and the Webb- 
Pomerene Act. 

The patents work group is examining the various aspects of reconciling anti- 
trust policy and the public policy of the patent laws, including such topics as: 
Aggregation of patents by one company; pooling and cross-licensing; license 
restrictions, misuse, and nonuse; and remedies. 

Exemptions under consideration by the work group in this area include statu- 
tory exemptions applicable to labor, agriculture, and the regulated industries. 

For the administrative and enforcement study group, principal prublems are 
investigation through voluntary and compulsory processes ; enforcement or com- 
pliance other than by prosecution or formal proceedings; selection of cases, 
including choice between civil and criminal proceedings; scope of remedies in 
civil proceedings; consent settlement procedures; trial problems in the “big 
case”; and problems arising where both the Department of Justice and the 
Federal Trade Commission have jurisdiction under the same laws. 


VI. SOME PROBLEMS OF COMMITTEE ADMINISTRATION 


In administering the work of the committee, the cochairmen, and the executive 
secretary have been confronted with problems inherent in the complexities of 
the subject matter and delicate matters of human relations. We can assure 
you there have been no dull moments. 

Some problems inhere in the size of the committee and the representation 
of such a large part of the spectrum of views on major issues. A few examples 
deserve mention. 

We are committed to reflect the range of members’ views on controversial 
issues. This may require formulation of dissenting statements. Question has 
arisen whether these statements should be signed by the dissenters. Some 
members have felt that only through anonymity could the disinterested character 
of the study be maintained. Others have felt that personal integrity requires 
the right to sign a dissent. It is, of course, hoped that we can reach formulations 
of committee thinking that will avoid this problem. We have, however, de- 
cided that where an individual member feels it essential to identify his stand, 
he will have the right to do so. 

The cochairmen have considered the extent to which direction should come 
from their office in the preliminary and later stages of the drafting. The 
work groups, of course, have broad discretion in the preparation of their pre- 
liminary drafts. Reconciliation of differences of opinion within the group will 
be sought through work group conferences under the direction of the work group 
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heads. The cochairmen are in constant touch with the progress of these area 
studies and exercise whatever direction over methods of study the particular 
circumstances require. 

The initial area reports are only a starting point. How much of these 
formulations will remain in the final report depends upon the outcome of the 
procedures fur testing the thinking of the whole committee. The cochairmen 
have the responsibility of directing all of the steps leading to the final report. 
Even if a unified position is achieved within each work group, there may be 
differences to be reconciled in the rationale or recommendations of the various 
area study reports. The cochairmen will undertake revisions of the drafts as the 
comments received from the members of the committee necessitate. For it is 
the chairmen’s office which will be the clearing house for all of the materials 
relevant to the revision process. These procedures of reformulation are de- 
signed to place the ultimate responsibility for conclusions on the committee 
members themselves while vesting in the cochairmen the obligation of determin- 
ing how to achieve the widest possible agreement. 

We have been aware that we may be asked to make recommendations on press- 
ing problems prior to the completion of the full report. We prefer not to sub- 
mit interim reports on particular subjects. This would make it difficult to judge 
the consistency of the interim report with other parts of the final report on 
interrelated issues. We cannot foresee, however, what urgencies may require 
us to submit conclusions and recommendations on certain matters before the 
full committee report is ready. 


Vil. FORM OF FINAL REPORT 


We have often been asked about the form the final report will take. Some 
comments on this matter may correct misapprehensions concerning the relation 
of the report to the legislative, judicial, and administrative process. 

The study will take the form of a report to the Attorney General. It will 
consider principal antitrust problems, setting forth, so far as we can, the issues, 
relevant statutory provisions, administrative and judicial interpretations, evalu- 
ation of pertinent economic questions, and recommendations. 

If any legislative proposals are transmitted to Congress at the suggestion 
of the Attorney General, each recommendation must travel the laborious road 
of all proposed legislation. Recommendations addressed to the executive 
agencies, the Department of Justice, the Federal Trade Commission, or the 
courts may be rejected, adopted or modified as may any other recommendations 
coming to their attention. 

We cannot tell at this time the extent to which our conclusions and recom- 
mendations will be formulated in general terms and the extent to which a more 
detailed and specific formulation will be made. Decisions requiring a choice 
between the abstract and the concrete mode of the formulation will seek to 
strike a balance between formulations upon which the greatest number of com- 
mittee members may agree and those which may command the assent of a smaller 
number of members. Where disagreement reveals so many shades of viewpoints 
as to preclude any clarification of the issue involved, we may decide to state the 
question and different views without arriving at any conclusion on that matter. 


VIII. CONCLUDING COMMENTS 


The cochairmen have observed encouraging manifestations of the constructive 
spirit and attitude vf mind with which the committee work is going forward. 
Discussions at work group meetings and correspondence received from members 
suggest a tendency to avoid accentuating differences and a desire to explore areas 
of common understanding. The portions of the preliminary drafts of work 
group members we have examined are heartening in this respect. 

This is as it should be. We have faith that as successive drafts are submitted 
for comment, committee members will seek to reconcile their private views with a 
sense of responsibility to find and formulate the common ground upon which 
private and public interest meet. 

We have sensed a common purpose among committee members of affirming 
faith in our basic antitrust policy. There are signs that the committee will bear 
in mind the importance of conserving broad substantive doctrine and procedural 
methods which have withstood the test of critical analysis and experience. This 
may well suggest that recommendations for legislative change in major anti- 
trust iaws may be limited to instances where interpretations or enforcement 
have come into serious cunflict with underlying antitrust objectives. 


trust 
what 
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We hope there will be committee awareness of the importance of maintaining 
a reasonable balance between respect for precedent and consciousness that 
precedent itself may stand in need of change. In this way we can maintain a 
sure footing in our antitrust past while avoiding the risk of ignoring grounds 
upon which committee views should be formulated independently of the stare 
decisis of litigated cases. If the economists on our committee can help to 
work out standards of competition and monopoly that can be translated into tests 
of facts capable of meeting requirements of legal proof, we may find the means 
of harmonizing these two sides of antitrust problems. 

In their initial statement the cechairmen said that the committee would be 
dealing with antitrust laws often characterized as having the dignity of a con- 
stitutional provision. Concerned “* * * with economic liberty, the correlative of 
civil liberty. This makes antitrust a policy that transcends any particular 
administration. To be sure, we realize that there were bound to be differences of 
view concerning the reach of antitrust enforcement and the compatibility of 
specific types of enforcement action with the underlying objectives of the anti- 
trust laws. But we felt that if all members of the committee are guided by 
what is best for the national economy in antitrust statecraft, the public interest 
will coincide with legitimate interests of private competitive enterprise.” 

With this approach we are striving for a statement of fundamental antitrust 
policy which will have the strength and suppleness of charter provisions in pre- 
venting impairment of competition while preserving conditions essential to com- 
petitive variety and competitive change. 


Mr. Oprrenuerm. I also have certain suggestions of an affirmative 
nature, not comprehensive or not necessarily all that I might have 
made to this committee, which I would respectfully like to submit, and 


because I will not have an opportunity to submit it otherwise, may I 
place that in the record ? 


The Cuarman. Yes, sir. 
(The matter referred to follows :) 


Some SUGGESTIONS CONCERNING AREAS IN WHicH THis SUBCOMMITTEE MAY, IN 
THE WoRps oF CHAIRMAN CELLER, “MAKE THE MOst EFFECTIVE CONTRIBUTION 
Now PossisLeE TOWARD DOVETAILING THE LEGAL FRAMEWORK OF OUR ANTITRUST 
LEGISLATION TO THE REQUIREMENTS OF AN EVER CHANGING DYNAMIC EcoNOMY” 


1. Further study of problems involving interlocking directorates: The Attor- 
ney General’s committee, after careful consideration, decided that it was not 
profitable to explore problems of interlocking directorates arising under section 
8 of the Clayton Act. The committee felt that since this section has been vir- 
tually untouched by enforcement agencies, there was scanty judicial precedent. 
In fact, at page 116 of the report we referred to the only court cases construing 
section 8. We there stated “A current study is needed to ascertain whether 
interlocking directorates are in fact an important problem affecting the com- 
petitive character of the economy. On the basis of such a study, section 8 can 
be reappraised and appropriate conclusions and recommendations reached.” 

You will recall that, as Judge Barnes testified before the subcommittee, the 
Attorney General’s committee did not attempt to make original factual investi- 
gations. This is the reason why we did not undertake to make such a factual 
study on interlocking directorates. I believe, however, that this are would be a 
fruitful source of inquiry for this subcommittee. I want to make it clear that 
I am not attempting to evaluate the merits of these problems but am simply 
Suggesting that many developments may have occurred since 1914, when section 8 
of the Clayton Act was passed, which may merit special study. 

2. Loss limitation statutes: It is now well known that one highlight of the 
committee’s report is the recommendation for repeal of the Miller-Tydings amend- 
ment and the McGuire Act. It should be noted that nowhere it passes upon 
alternatives to resale prices as a means of preventing debasement of nationally 
advertised and branded consumer commodities through loss-leader practices. In 
that connection, I personally would have no objection to the type of Federal 
legislation proposed by the chairman of this subcommittee when he sponsored a 
loss-limitation type of bill at the time the McGuire Act was enacted. It is recog- 
nized that such legislation necessarily entails difficulties in defining cost and in 
the administration of the cost provisions of such a statue. I suggest that this 
subcommittee might profitably make a complete study of the operation of the 
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various State statutes prohibiting sales below cost. This may throw light on 
the feasibility of a Federal loss-limitation type of statute if occasion should 
develop for using that approach as a substitute for the McGuire Act. 

3. On page 269 of the committee report there is a presentation of the divergent 
views of committee members on the extent to which competition rather than 
Government regulation should prevail in the so-called regulated industries. 
Without stating all of the reasons that appear in the report for this divergence, 
I call attention to one important reason, namely, that some members felt that the 
committee did not have a factual basis for recommending a general congressional 
review of the need for regulation or that the trend toward regulation should be 
checked or even reversed. I believe that this is another area which may call 
for reappraisal by Congress which from the very beginning has been the architect 
of the exemptions in the regulated industry field and therefore the appropriate 
body to inquire into developments since the statutes were enacted or last amended. 
This would permit a much firmer factual foundation for arriving at conclusions 
about whether, as several committee members felt, there is unnecessary restric- 
tion of competition through regulation of entry and minimum rates in the 
motor-carrier industry. 

4. Patents: In the chapter on patent antitrust problems in the committee 
report, the committee was careful to say that “our task requires no full-scale 
analysis or evaluation of the patent system. A complete review of the myriad 
aspects of the patent laws would encompass interacting technological, economic, 
and social factors extending far beyond an appraisal based primarly on antitrust 
considerations.” I invite the attention of this subcommittee to the George Wash- 
ington University Patent, Trademark, and Copyright Foundation which is now 
engaged in making various factual studies in order to create a better under- 
standing of the nature and value of the patent, trademark, and copyright systems. 
This is an educational, nonprofit foundation under the aegis of the George Wash- 
ington University. I understand that the distinguished chairman of this sub- 
committee and Senator Kilgore have agreed to serve on the advisory council of 
the foundation which includes the following men of national statute representing 
the fields of commerce, education, science, manufacturing, finance, and the pro- 
fessions: Williard C. Asbury, vice president, Standard Oil Development Co.; 
Joseph W. Barker, president, Research Corp.; Vannevar Bush, president, Car- 
negie Institution of Washington; Cyrus 8. Ching, Cyrus 8S. Ching Associates; 
John W. Davis, Davis, Polk, Wardwell, Sunderland and Kiendl; Luis deF lorez, 
president, deFlorez Engineering Co. ; Laurence B. Dodds, vice president, Hazeltine 
Corp.; Thomas K. Finletter, partner, Coudert Bros.; Lawrence R. Hafstad, 
Director, Reactor Development Division, Atomic Energy Commission; John M. 
Hancock, partner, Lehman Brothers; Learned Hand, judge, United States Circuit 
Court, Second Circuit (retired); Mervin J. Kelly, president, Bell Telephone 
Laboratories; Charles F. Kettering, chairman of the board, Kettering Founda- 
tion; David E. Lillienthal, industrial executive and consultant; Max McGraw, 
president, McGraw Electric Co.; David Sarnoff, chairman of the board, Radio 
Corp. of America; Glenn T. Seaborg, professor of chemistry, University of 
California; Edward R. Weidlein, president, Mellon Institute of Industrial 
Research ; Charles E. Wilson, chairman of the executive committee of the board 
~ directors, W. R. Grace & Co.; William T. Woodson, Woodson, Pattishall & 

arner. 

I mention this because I believe this points in the right direction of acquiring 
the kind of factual information which is needed for evaluation of the American 
patent system. In order not to wanting in fullness of candor, I add that I have 
agreed to serve as a consultant to the director of the foundation and as an 
ex officio member of the advisory council. My experience as Cochairman of the 
Attorney General’s Committee convinces me that the studies of the foundation 
will prove to be useful to this subcommittee in its consideration of the relation 
of the patent system to the public policy of the antitrust laws. 

5. Foreign commerce: In this area there is similar need for factual data 
with reference to American investment abroad and other problems indicated in 
the statements, in chapter 2 of our committee report, of the Department of State, 
Department of Commerce, Department of Defense, and the Foreign Operations 
Administration. I realize that certain studies of this nature have already been 
made by Government agencies and I presume that further inquiry is continuing. 


This subcommittee, in my opinion, can be of great public service in engaging in 
similar activity in this area. 


Mr. Oprennerm. Thank you, Mr. Chairman. 


Geo! 
Free 
Rob 
Clin 
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The Cuarrman. I want to thank you very much for your patience 
and cooperation with this committee, with some few exceptions. And 
we will now adjourn, to meet on Monday at 10 o’clock, when we will 
hear from William McChesney Martin, Jr., Chairman of the Federal 
Reserve Board, and Governor Robertson, of the Federal Reserve Sys- 
tem, and H. Earl Cook, Chairman of the Federal Deposit Insurance 


Corporation, and Mr. Arthur J. Goldberg, general counsel of the 
CIO. 


Mr. Oprennetm. Mr. Chairman, I have one other document I would 
like to have inserted, the membership list of the Attorney General’s 
National Committee To Study the Antitrust Laws. 

The Caran. All right. 

(The list referred to is as follows :) 


MEMBERSHIP LIST OF THE ATTORNEY GENERAL’S NATIONAL CoMMITTEE To Stupy 
THE ANTITRUST Laws, NovEMBER 15, 1954 
Cochairmen : 
Stanley N. Barnes, Assistant Attorney General of the United States 
S. Chesterfield Oppenheim, professor of law, University of Michigan 

Executive secretary : Kovert A. Bicks, Department of Justice 

Prot. Walter Adams, department of economics, Michigan State College, East 
Lansing, Mich. 

Prof. Morris A. Adelman, economics department, Massachusetts Institute of Tech- 
nology, Cambridge, Mass. 

Cyrus Audcrsvun, ussistaut counsel, Pittsburgh Plate Glass Co., Pittsburgh, Pa. 

Douglas Arant, White, Bradley, Arant, All & Rose, Birmingham, Ala. 

H. ‘ifv.uas Austern, Covingtun & Burimg, Washington, D. C. 

Cyrus Austin, Appell, Austin & Gay, 30 Rockefeller Plaza, New York 20, N. Y. 

Wendell B. Barnes, Administrator, Small Business Administration, Washington 
25, D. C. 

Wendell Berge, Berge, Fox & Arent, Ring Building, Washington, D. C. 

Lruce Bromey, Cravath, Swame & Moore, 15 Broad Street, New York, N. 

Hammond E. Chatffetz, Kirkland, Fleming, Green, Martin & Ellis, 33 boomer La 
Salle Street, Chicago 2, Il. 

Herbert W. Clark, Morison, Rohfeld, Foerster & Clark, San Francisco, Calif. 

Prof. John Maurice Clark, 41 Wright Street, Westport, Conn. 
Thomas F. Daly, Lord, Day & Lord, 25 Broadway, New York, N. Y. 

John W. Davis, Davis, Polk, Wardwell, Sunderland & Kiendle, 15 Broad Street, 
New York, N. Y. 

Prof. Walter J. Derenberg, Alexander, Maltitz, Derenberg & Daniels, 165 Broad- 
way, New York, N, Y. 

Raymond R. Dickey, Danzansky & Dickey, 1406 G. Street NW., Washington, D. ©. 

Charles Wesley Dunn, 608 Fifth Avenue, New York 20, N. Y. 

George E. Frost, 135 South La Salle Street, Chicago 3, IL 

Fred BE. Fuller, Fuller, Harrington, Seney & Henry, Toledo, Ohio 

Robert W. Graham, Bogle, Bogle & Gates, Seattle 4, Wash. 

Clinton S. Golden, Solebury, Bucks County, Pa. 

Prof. Charles O. Gregory, University of Virginia Law School, Charlottesville, Va. 

Dean Ewald T. Grether, School of Business Administration, University of 
California, Berkeley 4, Calif. 

Prof, Clare E. Griffin, School of Business Administration, University of Michigan, 
Ann Arbor, Mich. 

Prof. Milton Handler, 445 Park Avenue, New York 22, N. Y. 

Edward F. Howrey, Chairman, Federal Trade Commission, Washington, D. C. 

Edward R. Johnston, Johnston, Thompson, Raymond & Mayer, 11 South La Salle 
Street, Chicago 3, Ill. 

George E. Hale, Wilson & McIlvaine, 120 West Adam Street, Chicago, III. 

Prof. Alfred BE. Kahn, Economic Department, Cornell University, Ithaca, N. Y. 

A. Stewart Kerr, Crawford, Sweeny & Dodd, Detroit 26, Mich. 

Kenneth Kimble, 1701 K Street NW., Washington, D. C. 

Francis R. Kirkham, Pillsbury, Madison & Sutro, 225 Bush Street, San Fran- 
cisco 4, Calif. 

George P. Lamb, Kittelle & Lamb, Washington, D. C. 

Jack I. Levy, Sonnenschein, Berkson, Lautmann, Levinson & Morse, 77 West 
Washington Street, Chicago 2, Ill. 
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Mason A Lewis, Lewis, Grant, Newton, Davis & Henry, Denver 2, Colo. 

Benjamin H. Long, Dykema, Jones & Wheat, Detroit, Mich. 

Breck P. McAllister, Donovan, Leisure, Newton & Irvine, 2 Wall Street, New 
York, N. Y. 

Richard B. McDermott, Williams, Boesche & McDermott, Tulsa 3, Okla. 

Gilbert H. Montague, 67 Wall Street, New York, N. Y. 

Prof. Sherman Peer, Ludlowville, R. D., N. Y. 

Prof. James A. Rahl, School of Law, Northwestern University, 357 East Chicago 
Avenue, Chicago, Il. 

David W. Robinson, Robinson, Robinson & Dreher, Columbia, S. C. 

Prof. Eugene V. Rostow, School of Law, Yale University, New Haven, Conn. 


Charles B. Rugg, Ropes, Gray, Best, Coolidge & Rugg, 50 Federal Street, Boston, 
Mass. 


Albert E. Sawyer, 56 Beaver Street, New York, N. Y. 


Prof. Louis B. Schwartz, University of Pennsylvania Law School, Philadelphia, 
Pa. 


David T. Searls, Vinson, Elkins, Weems & Searls, Houston 2, Tex. 


Bernard G. Segal, Schnader, Harrison, Segal & Lewis, 1719 Packard Building, 
Philadelphia, Pa. 


H>rman F. Selvon, Loeb & Loeb, Los Angeles, Calif. 


Whitney North Seymour, Simpson, Thacher & Bartlett, 120 Broadway, New 
York, N. Y. 


Morrison Shafroth, Grant, Shafroth & Toll, Denver, Colo. 
William Simon, 1001 Connecticut Avenue, Washington, D. C. 


Prof. Sumner H. Slichter, Economics Department, Harvard University, Cam- 
bridge, Mass. 


Blackwell Smith, Smith, Sargent, Doman, Hoffman & Grant, 521 Fifth Avenue, 
New York, N. Y. 


John Paul Stevens, Rothschild, Stevens & Barry, 120 South La Salle Street, 
Chicago, Ill. 


Prof. George J. Stigler, National Bureau of Economic Research, 261 Madison 
Avenue, New York 16, N. Y. 


Jerrold G. Van Cise, Cahill, Gordon, Reindel & Ohl, 63 Wall Street, New York, 
N. TZ. 


Sinclair Weeks, Secretary of Commerce, Washington, D. C. 


Curtis C. Williams, Jr., Jones, Day, Cockley & Reavis, Cleveland, Ohio. 


Laurence I. Wood, counsel, apparatus sales division, General Electric Co., 205 
East 42d Street, New York 17, N. Y. 


The Carman. We will adjourn now. 


(Whereupon, at 12 noon, the committee adjourned until Monday, 
June 13, 1955, at 10 a. m.) 


UNIVERSITY OF MICHIGAN, 
Law SCHOOL, 


Ann Arbor, May 18, 1949 
Mr. Harry Ausry TOULMIN, 


Toulmin Building, Dayton, Ohio. 


Dear Mr. TouLMin: Since receiving yours of April 16 we have proceeded with 
preliminary plans for the Summer Institute on Legal Problems of World Trade. 
The trend has been away from formal addresses and it is now decided that the 
weekends will be devoted to a series of roundtable discussions. 

Would it be inappropriate to ask you to act as leader of a discussion on Satur- 
day evening, August 6, on the practical aspects of international contracts, in 
which other lawyers might have an opportunity to describe their experience in 
international trade? Specifically Mr. Carl Rowe of Chadbourne, Wallace, Parke 
& Whiteside, 25 Broadway, New York City, has been making worldwide arrange- 
ments for some of the airlines and would like to say a few words about his 
experience in getting along with foreign lawyers. 

I believe that such a discussion would be most stimulating, giving you an 
opportunity to stress the antitrust pitfalls which await the unaware draftsman 
of international contracts. If such an informal arrangement is agreeable to 


you we will include it in this way in the forthcoming announcement of the sum- 
mer institute. 


Sincerely, 
WILLIAM SPRAGUE BARNES. 
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UNIVERSITY OF MICHIGAN, 
Law ScHOOoL, 


ANN ARBor, April 11, 1949. 
Mr. Harry A. TouLMIN, 


Dayton, Ohio. 


Deak Mr. Toutmin: Thank you for your kind letter of April 2 accepting our 
invitation to speak at our summer institute. 

Saturday evening, August 6, we are planning to have an audience of leading 
businessmen and lawyers from this area as well as students and teachers of pri- 
vate international law—probably about 75 in all. As the weekend is devoted 
to legal problems in the international sale of goods, we would appreciate an in- 
formal address on the practical aspects of making contracts in international 
trade. The automobile industry will of course be well represented. It should 
be about 45 minutes in length and there will be an hour for discussion after- 
ward. It is more in the nature of an introduction to questions and discussion 
than a formal speech. 

I have read the material which you enclosed with great interest and we are 
looking forward to your participation in the meeting. 

Your traveling expenses and room here at the Lawyers’ Club will be provided 
by the law school. 

Sincerely yours, 
WILLIAM SPRAGUE BARNEs, 
Executive Secretary, 
Committee on Summer Institute. 


UNIVERSITY OF MICHIGAN LAW SCHOOL, 


Ann Arbor, March 24, 1949. 
Mr. Harry AuBRY TOULMIN, 


Dayton, Ohio. 


Dear Mr. Toutmin: After reading with great interest and enthusiasm your 
article in the Virginia Law Review of February 1946, I do not hesitate to inform 
you concerning the tentative plans which we are making here at the Michigan 
Law School. 

The Summer Institute on International and Comparative Law to be held from 
August 5 to 21, 1949, will concentrate on the conflict of laws relating to interna- 
tional contracts. For the benefit of lawyers and Detroit businessmen, we are 
planning to devote the first weekend, August 5 to 7, to questions of the interna- 
tional sale of automobiles. I know that the whole question of competition in 
international trade and the Government policies concerning cartels would be of 
great interest to these men. 

It is with great pleasure that we extend to you an invitation to come to this 
meeting and present a paper on this subject. It will form the basis for discussion 
and should be about 45 minutes in length. 

I would appreciate your reaction to the suggestion and look forward eagerly to 
having you here. 

Sincerely yours, 
WILLIAM SPRAGUE BARNES, 
Executive Secretary, Committee on the Summer Institute. 


UNIVERSITY OF MICHIGAN LAw SCHOOL, 
Ann Arbor, December 12, 1955. 


Hon. WRIGHT PATMAN, 
Chairman, Select Committee on Small Business, 
House of Representatives, Washington, D.C. 


DEAR CONGRESSMAN PATMAN: Responding to your request, I am submitting the 
following information regarding the talks I was invited to give expressly on the 
report of the Attorney General’s National Committee To Study the Antitrust 
Laws subsequent to its publication on March 31, 1955. 

April 11, 1955. Association of Bar of City of New York, New York City. In- 
vited by the trade regulation committee of the city bar to summarize certain 
chapters of the report. There is no copy of the speech. This was a summary. 
My summary of the whole report appears in the Antitrust Bulletin (published by 

74645—56—pt. 8——_15 
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Federal Legal Publications, Inc.) for April 1955. The expenses were not de- 
frayed by the New York City bar and no honorarium was involved. I paid my 
out-of-pocket expenses above the authorized Government travel order and $10 
per diem in lieu of subsistence. iy 

April 29, 1955. Summarized the report before the Sixth Judicial Circuit An- 
nual Conference, which was held at Ann Arbor, Mich. This was done pursuant 
to an invitation received from Chief Judge Simon of the Court of Appeals for 
the Sixth Cireuit. In your letter, you state that I testified that this was “with- 
out foreknowledge or warning.” This meant that Judge Simon’s invitation was 
itself and solely the reason for my summation of the report before that group. 
Your letter further states that “it is my understanding from other portions of 
your testimony that you addressed groups of Federal judges on other occasions.” 
I was not invited to address and did not address any group of Federal judges 
on any other occasion than the April 29 occasion mentioned above. There 
was no copy of my talk on April 29. I refer you again to the published summary 
in the Antitrust Bulletin mentioned above. No expenses of any kind were in- 
volved, since I was in Ann Arbor at the time. No honorarium was involved. 

May 7, 1955. Spoke on certain chapters of the report before the Business 
Advisory Council at Hot Springs, Va. This invitation came from Mr. White, 
executive secretary of the council. Travel and hotel expenses were defrayed 
by the Business Advisory Council. No honorarium was involved. I do not 
have a copy of my informal talk. 

May 10 and 11, 1955. Northwestern University Law School Symposium on 
the Committee Report. Chicago, Ill. The invitation came from Prof. James 
A. Rahl, of the Northwestern University Law School, who wrote also on behalf 
of Dean Harold C. Havighurst. I made informal remarks at a dinner meeting 
on May 10 and on May 11, I spoke on the patents chapter of the report, which 
was assigned to me by Professor Rahl. I have no copy of that talk. The sym- 
posium talks were recorded and I understand were to be published in the Anti- 
trust Bulletin. So far as I know, they are not yet published. Travel and hotel 
expenses were paid by the Northwestern University and I received an honorarium 
of $100 from the university in accordance with its customary practice. 

In your letter, you request me to supply your committee “with all the other 
information which was requested of you at the time of your appearance as a 
witness.” I have read the transcript of my testimony sent to me by Mr. Mac- 
Intyre, your staff director and general counsel. My best recollection is that 
the only other information you may have in mind is the list of the members of 
the various committee work groups. This list was read into the record of my 
testimony. I believe it is accurate and complete. In my testimony I stated I 


would check this list with the former executive secretary of the committee, Mr. 
Robert A. Bicks. I did this. 


Sincerely yours, 
S. CHESTERFIELD OPPENHEIM. 


fe 


CARRETTA & COUNIHAN, 


Washington, D. C., March 20, 1956. 
Hon. WricgHT PATMAN, 


Chairman, Select Committee on Small Business, 
House of Representatives, Washington 25, D. C. 


Deak Mr. CHAIRMAN: Under date of October 19, 1955, I was invited to appear 
before your committee on November 16, 1955, and testify concerning matters 
relating to the Federal Trade Commission. I accepted your invitation and then 
was actually called before your committee on November 15, 1955. 

My attention was recently called to a letter addressed to you under date of 
December 6, 1955, by Hon. John W. Gwynne, Chairman of the Federal Trade 
Commission, in which he referred to some of the testimony given by me before 
your committee. I have been asked to comment upon Chairman Gwynne’s letter 
for the record. 

When I testified, I stated that “to the best of my recollection, I did not receive 
a reply” to my memorandum of May 11, 1954, addressed to General Counsel Earl 
W. Kintner of the Federal Trade Commission in which I requested to be advised 
of the status of the Automatic Canteen Company of American (Docket No. 4933) 
ease. Chairman Gwynne has stated that on May 14, 1954, General Counsel 
Kintner transmitted to me a memorandum from Assistant General Counsel Daw- 
kins stating that the delay in submitting the matter to the Commission had been 
occasioned by the necessity of reviewing the record in the case and that such 


reviev 
randu 
merel 

Wh 
dum 
June 
Auton 
Feder 
Comm 
“The 
if the 
Secre 
orand 
Cante 
in che 
missic 
his eco 
own OD 
mittec 
in che 
sioner 
receiv 
at am 
Septe: 

I tk 


states 
Kintn 
Auton 
receiv 
ary 19 
Comm 

In ¢ 
accuré 
Comm 
reply | 
memo! 
in sub 
of rev 
compl 

The 
dum d 
Comm 
The G 
Autom 
Assist. 

In t 
the re 

By « 





PRICE DISCRIMINATION 1165 


review was then substantially completed. I have no doubt that such a memo- 
randum was forwarded to me and my testimony before your committee was 
merely to the effect that I did not recall receiving such a memorandum. 

What is more important, in my opinion, is the matter relating to the memoran- 
dum which was prepared by General Counsel Harl W. Kintner under date of 
June 25, 1954, in which recommendation was made as to the disposition of the 
Automatic Canteen Company of America case. If the General Counsel of the 
Federal Trade Commission followed the usual procedure then prevailing at the 
Commission, his memorandum of June 25, 1954, was undoubtedly addressed to 
“The Commission”, and forwarded to the Secretary of the Commission. Again, 
if the usual procedure was followed by the Secretary of the Commission, the 
Secretary undoubtedly transmitted all copies of the General Counsel’s mem- 
orandum of June 25, 1954, to the Commissioner in charge of the Automatic 
Canteen Company of America case. (The undersigned was not the Commissioner 
in charge of the subject case.) In following the prevailing procedure, the Com- 
missioner in charge would, when he was ready to make a recommendation to 
his colleagues on the Commission, forward to each individual Commissioner his 
own memorandum of transmittal, together with a copy of the memorandum sub- 
mitted to him by the General Counsel. I do not know when the Commissioner 
in charge of the subject case first submitted this matter to his fellow Commis- 
sioners but I do want to repeat at this time that I have no recollection of 
receiving such a memorandum from the Commissioner in charge of the case 
at any time prior to the expiration of my term of office as a Commissioner on 
September 25, 1954. 

I thank you for the opportunity of making the foregoing comments. 

Very truly yours, 
ALBERT A. CARRETTA. 


FEDERAL TRADE COMMISSION, 
OFFICE OF THE CHAIRMAN, 


Washington, December 6, 1955. 
Hon. WRIGHT PATMAN, 


Chairman, Select Committee on Small Business, 
House of Representatives, Washington, D.C. 


DEAR Mr. CHAIRMAN: Reference is made to the testimony of former Commis- 
sioner Albert A. Carretta before your committee on November 15, 1955. 

At pages 1122-1123 of the stenographic report of such proceedings Mr. Carretta 
states that he received no answer to a memorandum addressed to General Counsel 
Kintner, dated May 11, 1954, further inquiring concerning the status of the 
Automatic Canteen case (Docket No. 4993). Mr. Carretta also states that he 
received no further information concerning the case until receipt by him in Janu- 
ary 1955 of the Commission’s decision in the case, after expiration of his term as 
Commissioner on September 25, 1954. 

In order that the record of the proceedings before your committee may more 
accurately reflect the facts as indicated by the records of the Federal Trade 
Commission, please be advised that on May 14, 1954, General Counsel Kintner in 
reply to Commissioner Carretta’s inquiry of May 11, 1954, transmitted a further 
memorandum from Assistant General Counsel Dawkins stating that the delay 
in submitting the matter to the Commission had been occasioned by the necessity 
of reviewing the record in the case and that such review was then substantially 
completed. A copy of these memoranda was sent to the other Commissioners. 

Thereafter, the General Counsel sent to all of the Commissioners a memoran- 
dum dated June 25, 1954, 3 months before the expiration of Mr. Carretta’s term as 
Commissioner, recommending disposition of the Automatic Canteen proceeding. 
The General Counsel’s memorandum also transmitted a staff analysis of the 
Automatic Canteen record and a memorandum dated June 18, 1954, from 
Assistant General Counsel Dawkins, recommending disposition of the proceeding. 

In the interests of fairness, I would appreciate your inserting this letter in 
the record immediately following the transcript of Mr. Carretta’s testimony. 

By direction of the Commission. 

Sincerely yours, 


JOHN W. Gwynne, Chairman. 
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THE BRookineGs INSTITUTION, 
Washington, D. C., December 7, 1955. 
Mr. EveRETTE MAcINTYRE, 
Staff Director and Chief Counsel, 
Select Committee on Problems of Smali Business, 
House of Representatives, Washington 25, D.C. 

Dear Mr. Macintyre: Dr. Corwin D. Edwards has advised me that you wish 
to have a statement from the institution regarding the source of funds for his 
study of The Economic Impact of the Law of Price Discrimination, and that you 
would like a copy of the prospectus of this study. I am very glad to send you 
this information. 

Enclosed is the basic statement of the proposal submitted by Dr. Edwards on 
January 20, 1955, and considered by the officers and trustees of the Brookings 
Institution. 

I should explain that the institution is established to promote, carry on, 
conduct, and foster scientific research, education, training. and publication in 
the broad fields of economics, government, and administration and the political 
and social sciences generally. Under its charter it is obliged “to promote and 
earry out these objects, purposes, and principles without regard to and inde- 
pendently of the special interests of any group in the body politic, either political, 
social, or economic.” The institution has no clients and does not undertake 
research for any special interests. The trustees have specified that the insti- 
tution shall carry out these purposes in a thoroughly objective, nonpartisan, 
and independent manner, according to the recognized standards of scholarship. 
Its activities shall be designed to serve the general welfare and not the special 
interests of any economic, political, or other group in society. Accordingly, 
when we undertake a study, it is undertaken solely from the point of view of 
public interest. 

Let me explain that the institution originates projects in several different 
ways. At times through its own explorations it decides that certain economic 
and governmental problems deserve to be studied by scholars for the clarification 
of issues and the information of the general public. At times studies are 
proposed to us by scholars not currently on the staff of the institution. At times 
studies are suggested by our trustees, Government officials, businessmen, labor 
leaders, or others. The institution examines these suggestions to determine 
whether or not the problem is one of sufficient importance to deserve a study and 
one on which the institution might make a worthwhile contribution to public 
understanding. 

Our studies are financed in several ways. On the one hand we have a modest 
endowment and the income from this endowment is used to finance the studies 
which the officers and trustees consider worthy of support. In addition the 
institution seeks financial support from philanthropic foundations for its activ- 
ities, and from time to time receives such support with the understanding that 
the funds may be allocated to individual projects chosen by the officers and 
trustees. Thirdly, we seek financial support from philanthropic foundations 
from time to time for individual studies. We do not seek or receive funds from 
business, labor, or any other special interests in society. 

Two years ago the Rockefeller Foundation made an outright grant of $375,000 
toward the general support of Brookings studies, and the Ford Foundation made 
a grant of $1 million for the general support of Brookings studies. These funds 
are administered by our officers and trustees, and it is out of these funds that 
I>r. Edwards’ study is currently being financed. The procedure was as follows: 

Dr. Edwards, at my suggestion, submitted his proposed study to us for 
consideration. The officers and staff advisory committee of the institution 
considered the proposal and regarded the examination of the 20 years’ experi- 
ence with the Robinson-Patman Act to be an important subject deserving inves- 
tigation. Thereupon the officers recommended the study to the trustees, who, 
considering the importance of the subject, voted to support the undertaking and 
to allocate available foundation funds for the financing of the investigation. 
This procedure is in line with our usual practice customarily followed with 
regard to other studies undertaken by the institution in recent years. 

I should explain that neither the Rockefeller Foundation nor the Ford Foun- 
dation has had any part in determining whether or not the study would be 
undertaken or whether or not funds from these sources should be allocated 
by us for this particular purpose. We believe our record in the past shows 
that the institution has been responsible in handling both its research funds and 
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its research activities, and it was on the basis of this responsible conduct that 
the foundations have provided additional funds for general support in recent 
years, 

I can assure you that there is no special croup or particular interest behind 
the study in question, and that we are concerned only in having a scholarly and 
impartial analysis of 20 years’ experience with a highly important and significant 
piece of legislation. The study is being made independently of other research 
projects and Dr. Edwards will be free to make his own objective analysis of 
this subject. We believe that Dr. Edwards is interested in and capable of 
making a thoroughly objective study. It was for this reason that we elected 
to support him in this inquiry. We hope and expect that he may make a worth- 
while centribution to the understanding and appraisal of the experience to date. 

Sincerely yours, 
Rosert LD. CALKins, President. 


THE EcCONOMIc IMPACT OF THE LAW OF PRICE DISCRIMINATION—PROPOSAL FOR A 
RESEARCH StTupDY 


The scope of the proposed study 


The purpose of ths study is to ascertain the effect of the Robinson-Patman Act 
upon business practices, price movements, industrial organization, and competi- 
tion during the first 20 years of that statute. Particular attention will be given 
to instances in which, after proceedings under the law, there appear to have been 
changes in price flexibility, the level of prices, the efficiency of the marketing 
process, the relative success of large and small enterprises, or the vigor of com- 
petition. The study will cover the discriminatory practices disclosed in litigation 
under the act, the corrective orders issued in litigated cases, and, so far as in- 
formation can be obtained, the subsequent changes in the policies and fortunes 
of the enterprises directly affected by the litigation. 


The problem 


In 1936 the law of price discrimination was amended primarily for the purpose 
of protecting small business enterprises from the effects of discriminatory buying 
advantages which were enjoyed by their larger rivals. 

The amended law has become highly controversial. It is warmly defended as a 
safeguard for small business; but some of its more important applications, par- 
ticularly to the business practices of voluntary chains and to basing point price 
systems, have been attacked as injurious to small business. It is alleged to have 
reduced the buying advantages of mass distributors; but it is also alleged to have 
been disappointing in this respect because mass distributors have found ways of 
escaping the impact of the law, particularly by integrating vertically or purchas- 
ing the entire output of certain producers. 

The effect of the amended law upon price levels and price flexibility has also 
become controversial. One view is that when special price concessions are curbed 
they are replaced by broader price reductions, so that downward price move- 
ments take place more readily than before and the average level of price tends 
to be lower than before. Another view is that price concessions that are initially 
made to favored customers tend to spread and to become general; that induce- 
ments sufficient for special concessions are often not sufficient to bring about 
general reductions in prices directly: and that therefore the elimination of such 
special concessions reduces price flexibility and results in average prices higher 
than would otherwise exist. 

The impact of the amended law upon the efficiency of marketing operations has 
become controversial. Some persons believe that in authorizing price differentials 
that reflect cost differences the statute fully preserves the elements of efficiency 
that may depend upon price differences and that in curbing other price differen- 
tials the law thereby curbs wasteful marketing practices. Other persons believe 
that efficiency is impaired by the law because sellers are prevented from experi- 
menting with price structures and related methods of marketing unless all price 
differentials involved therein can be justified by cost differences, not eventually 
but immediately, and under an excessively strict, indeed a perverted, accounting 
standard. 

The effect of the amended law upon the vigor of competition has become con- 
troversial. Emphasizing the purpose and alleged effect of the law in reducing in- 
equality among competing buyers, some observers contend that the law against 
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price discrimination is a cornerstone of antitrust policy. Emphasizing the alleged 
effect of the law in diminishing incentives for sellers to compete in reducing prices, 
another group contends that the statute tends to substitute “soft” competition for 
“hard” competition, particularly in markets where sellers are relatively few and 
large. 

In spite of the breadth and importance of the disagreements, nobody has yet 
made a comprehensive study of the impact of the law upon those business enter- 
prises and industries to which it has been applied in legal proceedings. 

Such a study is proposed herein. It is regarded as timely for two reasons. 
First, experience with the amended law now covers depression, a period of war, 
and a postwar boom. This experience has become extensive enough to justify 
generalization, but is still limited enough to be studied comprehensively. Second, 
the Government’s present policy toward price discrimination is one of the sub- 
jects included on the agenda of the Attorney General’s Committee on the Antitrust 
Laws, which is shortly to make a report. Proposals for amendment of the law 
and for changes in administrative practice are expected to emerge from this 
report, particularly in the case of the law of price discrimination. Evaluation 
of the existing law based upon research would be relevant to the consideration 
of these proposals. 


Procedure in Conducting the Study 


The entire body of price discrimination cases initiated by the Federal Trade 
Commission will be examined. (There were about 250 such cases from the 
amendment of the statute in 1936 to June 30, 1952.) The purpose of this exami- 
nation will be primarily to ascertain how those who enforce the statute have 
distributed emphasis among industries, types of business practice, and concerns 
of different sizes and kinds. 

The list of cases for further study will then be reduced by eliminating those 
that were dismissed and those in which the Commission’s findings and the trial 
record afford an insufficient basis for understanding the setting and impact of 
the offenses found. Since many of the Commission’s proceedings have been con- 
ducted in summary fashion in the absence of a serious defense by the accused 
enterprises, these eliminations will be numerous. The remaining cases, it is be- 
lieved, will not number more than 80. To these will be added the private suits 
for damages or injunctions that have been reported in the loose-leaf service of 
Commerce Clearing House or in the appellate court reports.’ It is estimated 
that the total list thus developed will contain not more than 100 cases. These 
will be referred to hereafter as the “substantial” cases. 

For each substantial case, the Commission’s findings of fact (or the court 
opinion) will be analyzed, and where appropriate, a supplementary analysis of 
the trial record will be made. The purpose will be to ascertain (a) the names 
and addresses of the discriminating sellers and of the principal business enter- 
prises which experienced favorable and unfavorable discrimination; (b) the 
discriminatory prices and practices found; (c) the nature and extent of any 
cost differences that were shown to exist; (d@) the impact of the discriminatory 
practices upon the particular business enterprises which experienced discrim- 
ination and more generally upon competition in the relevant fields of business: 
(e) the content of the corrective orders by the Commission and the courts. 

In studying the effect of the cases upon subsequent developments in the enter- 
prises and industries involved, four methods will be used as found appropriate. 
First, the Federal Trade Commission will be asked to make available such infor- 
mation as it may have from compliance reports filed with it and from subsequent 
investigations and proceedings for enforcement of its orders. Second, question- 
naires will be addressed to concerns which engaged in the discriminatory prac- 
tices or suffered or benefited from them. Third, personal interviews will be 
sought with officials of such concerns. Fourth, publicly available data as to 
prices, production, marketing channels, profits, and the like will be analyzed 
where relevant. 

The principal purpose of these inquiries and alyses will be to determine, so far 
as possible, what changes took place: (@) in the price differentials maintained 


'The number of such private suits alleging price discrimination is not known. A com- 
plete list could be compiled only by examining the records of each United States district 
eourt. Though relatively few private proceedings have been eae by Commerce Clear- 
ing House or reviewed by the appellate courts. it is believed that these are the most im- 


portant of the private cases. In view of the difficulty of locating the cases of lesser im- 
portance, it is proposed to limit the study of private litigation to such reported cases. 
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by sellers; (0) in the level of sellers’ prices; (c) in the market channels used by 
sellers; (d) in sellers’ provision of sales aids and payment for sales cooperation ; 
(e) in the availability of goods to different classes of buyers; (f) in the sources 
from which buyers acquired goods; (g) in relative and absolute net buying prices; 
(h) in relative and absolute resale prices quoted by buyers; (i) in the volume 
of business done by different classes of sellers and buyers; (j) in the profits of 
different classes of sellers and buyers; and (xk) in the entry of new firms into 
the relevant fields of business activity. 

It is anticipated that in many instances considerable portions of this informa- 
tion will not be available, and that there will be major difficulties in determining 
to what extent other influences than the orders against price discrimination were 
responsible for the changes that took place. Nevertheless, it is believed that 
informed judgments will be possible in enough instances to permit conclusions 
about the general effects of the statute. 


VANDERBILT UNIVERSITY, 
DEPARTMENT OF ECONOMICS AND BUSINESS ADMINISTRATION, 
Nashville 5, Tenn., January 8, 1956. 
The Honorable WRIGHT PATMAN, 
Chairman, Select Committee on Small Business, 
House Office Building, Washington, D. C. 


DEAR CONGRESSMAN PATMAN: I appreciate the opportunity of explaining why 
I declined to serve on the Attorney General’s National Committee To Study the 
Antitrust Laws. I may say at the outset that Professor Oppenheim seemed 
anxious that I serve; in truth (because of my absence from Nashville) my name 
was released as a member of the committee before the telegram inviting me to 
serve had reached me. I declined by wire and Professor Oppenheim contacted 
me by telephone, insisting that if at all possible I should serve. 

As I explained to Professor Oppenheim, my reason for declining was that I was 
engaged in research on antitrust problems and would feel freer to express my 
views on the issues involved as an outsider rather than an insider. Some of my 
views on the issues and also on the committee’s report appear in the November 
1955 Georgetown Law Journal, and I shall send you a reprint as soon as they 
are ready. 

Sincerely yours, 
GeorGe W. STOCKING. 


(Portions of the statement of Representative Wright Patman rele- 
vant to H. R. 11 and sec. 2 (b) of the Clayton Antitrust Act, as 
amended, before the Antitrust Subcommittee of the Committee on 
the Judiciary of the House of Representatives, May 10, 1955, plus 
appendix E submitted for the record of the Antitrust Subcommittee.) 


H. R. 11 CURBS ABUSE OF POWER 


H. R. 11 strengthens our antitrust laws. Specifically, it amends 
and strengthens section 2 of the Clayton Antitrust Act of 1914, as 
previously amended by the Robinson-Patman Act of 1938. This act 
curbs a monopolistic practice which is, to small business, the most 
deadly of all monopolistic practices. This is the practice of price 
discrimination. This practice involves nothing more nor less than 
abuse of power. It inevitably results, therefore, in big business de- 
stroying small business, without respect to efficiency or other merits. 
Whether by intention or inadvertence, big suppliers destroy smaller 
suppliers, and big distributors destroy smaller distributors. By this 
practice big sellers, selling in many markets, or selling to many sep- 
arate buyers, exercise an unfair and unjustified advantage over 
smaller competing suppliers who necessarily sell in fewer markets or 
to fewer separate buyers. The practice likewise results in big dis- 
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tributors—that is, big wholesalers and big retailers—receiving un- 
earned advantages with which they inevitably destroy smaller com- 
peting distributors. In brief, price discrimination is what makes the 
competitive contest unfair and oppressive. It is the great centralizing 
force in our business system which concentrates business more and 
more into the hands of the few and forecloses opportunity to the 
many. The practice inevitably results in monopoly, although our na- 
tional policy is committed, theoretically at least, to preventing 
monopoly. 


THE SHERMAN ACT DOES NOT GIVE SMALL BUSINESS A CHANCE 


The practical effects of price discrimination have of course been 
long and widely understood. There is probably no businessman in 
the country, be he the smallest retail merchant, who does not know 
what the practice means and what the results are. Legislative at- 
tempts to curb and control the practice likewise have a long history. 

In general, our antitrust legislation has taken two quite different 
approaches to the problem. The first, which many people believe to 
be the Sherman Act approach, and which for the most part has been 
the Sherman Act approach, is to do nothing about the problem. The 
theory of this approach is to make no interference with a variety of 
monopolistic practices, including discriminatory pricing, but wait 
until monopoly results, then dissolve the monopoly. In practice 
this has meant that part of the routine in suing to break up a monopoly 
is to introduce evidence on the company’s record of discriminatory 
pricing, in order to show that the monopoly was attained through 
abuse of power and should therefore be condemned. But in practice 
the Sherman Act approach has also meant that very few monopolies 
were ever broken up. This of course gives great comfort to some of the 
spokesmen for monopoly industries, for they can praise the Sherman 
Act to the skies, knowing full well that any threat to monopoly from 
the Sherman Act is extremely unlikely and far distant. 

Even if the Sherman Act approach accomplishes what the theory 
holds for it, this approach would be unsound and barbaric. It rests 
on the proposition that it is perfectly all right to deny opportunity 
to one generation, on the assumption that opportunity will be restored 
to some later generation. It denies the public the protection of com- 
petition over the years when competition has been lost but the full 
flower of illegal monopoly has not yet been reached. It is an arrange- 
ment for special privilege, for it allows an equilibrium in which illegal 
monopoly is not reached, yet opportunity to the many is foreclosed. 


H. R. 11 COMPLETES WORK STARTED IN 1914 


The sound approach was that taken with passage of the Clayton 
Act in 1914. The idea of that legislation was to outlaw the practice 
from which monopoly results. The Clayton Act contained some de- 
fects, however, and these were soon enlarged by enforcement agencies 
and courts that preferred the Sherman Act method of dealing with 
monopoly. 

Consequently, in 1936 we revised and strengthened the law. We 
thought we were passing a law which made it illegal for a firm engaged 
in interstate commerce to discriminate in the prices it charges different 


buy 
cept 
fere 
in s 
that 
by ¢ 
usec 
law 
may 
the 


con 





PRICE DISCRIMINATION 1171 


buyers, with certain notable exceptions. One of the unvarying ex- 
ceptions is, of course, that the seller may discriminate among his dif- 
ferent buyers to the full extent of any differences in costs he may have 
in supplying the different buyers. Another unvarying exception is 
that a seller may change his prices as frequently as he likes, and 
by as much as he likes—just so his changes from time to time are not 
used as a cloak for concealing favoritism to particular buyers. The 
law does not dictate how high a price or how low a price a seller 
may charge, and it is not concerned with whether the seller charges 
the same or a different price from the price of other sellers. It is 
concerned only with a seller charging different buyers different prices 
at the same time. 

When we passed the Robinson-Patman Act in 1936, we thought we 
had solved the problem which is before us today. That law was in- 
tended to correct the very same problem which now makes H. R. 11 
necessary. But in 1951, the Supreme Court rendered a bad interpre- 
tation of the Robinson-Patman Act. In one stroke the Court can- 
celed out much of the protection which we thought we had given small 
business by the 1936 legislation. 


DISCRIMINATION INJURES BOTH SMALL SELLERS AND SMALL BUYERS 


Now I would like to describe what we were =e to do, back in 
1935 and 1936, when we were drafting the Robinson-Patman Act. 


We were having literally thousands of complaints from small- 
business men about price discriminations, and as you will remember 
small firms and some pretty big firms were going out of business by 
the thousands. Well, we made a lot of investigations and held hear- 


ings over a period of about 2 years. And we got the Federal Trade 
Commission to make investigations. They sent investigators out and 
collected all kinds of price data and interviewed people and made 
reports. We went into this thing thoroughly—from every possible 
angle. One thing was certainly clear: We had to have a law on price 
discrimination and we had to have a really good one. 

Now when we started to draft a bill, we found we had two problems. 
We had the problem of small suppliers trying to compete with big 
suppliers; and we had the problem of small customers—wholesalers 
and retailers, and people like that—trying to compete with big cus- 
tomers, like the chain stores. 

The problem of small suppliers trying to compete with big suppliers 
was not new. It was the thing that was made famous by the old Stand- 
ard Oil Co., and several other big companies about that time. It was 
the same kind of problem which the 1914 section 2 of the Clayton Act 
was passed to control, except that we learned a lot of new angles about 
the problem. 

The old Standard Oil Co., started out as a small company. About 
1860 or 1865 it was only one of about 30 refining companies then located 
in the vicinity of Cleveland, Ohio. When the Standard company set 
out to grow, the first thing it did was to merge with several of its com- 
petitors. This gave Standard a big size advantage over all the other 
competitors. Then what did it do? It would go out into the territory 
of one of its competitors and cut the price just in that territory, until 
the competitor was driven out of business. Then Standard would raise 
the price in that territory and move on to the territory of another com- 
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petitor. The bigger it got, and the more business it had in high-priced 
markets, the easier it was to drive out the rest of the competitors. 
This company got control of more than 90 percent of all the petroleum 
business in the country before it was finally subdivided by the Supreme 
Court in 1912. 

Well when we were investigating in 1935 and 1936, we found the 
same sort of thing still going on. Big suppliers were discriminating 
in their prices and putting smaller eo out of business. I will ex- 
plain ies this was when I finish telling you about the practical side 
of the problem. 

Now practically everybody at that time, except some of the big com- 
panies, agreed that the kind of practice I have described was wrong. 
But a lot of people thought that the effects were bad only when a com- 
pany discriminated to go below a competitor’s price. We found out 
differently. The important thing is not just the price which a com- 
pany receives for its product, it is also the volume of business it does at 
that price. 


DISCRIMINATIONS TO MEET COMPETITION CAN DESTROY SMALL COMPETITORS 


T can best illustrate, perhaps, by an investigation which the FTC 
made of the wholesale baking industry several years ago. There is 
a map in the FTC report which shows for example, the linois-Indiana 
area. It shows the truck routes over which the big baking companies 
were shipping bread out of Chicago to the towns in these States; and it 
shows the price charged for bread in each town. When the price in 
Chicago was, say 10 cents, the price at some town 50 miles away 
would be 9 cents; then at a place another 25 miles away it would be 10 
cents again; than at another town perhaps 100 miles away, it would be 
8 cents; and soon. In most towns the price was 10 cents, but in many 
places it was 9 cents, 8 cents, and in some places 7 cents. 

The investigators found that what was happening was this: The big 
Chicago baking companies were charging 10 cents in all towns where 
there was no local competition. But when they came to a town where 
there was a local baker they would drop the price to meet whatever 
price the local baker charged. The result was that when these big 
companies started distributing out of Chicago a great many small 
baking companies went out of business, and others were still going out 
of business. The point was that when a big bakery started sending 
trucks into a town and meeting the local baker’s prices, the local baker 
lost a great percentage of his business. He had fixed costs, so with 
the loss of aa ume, his unit cost went up, and most likely he was soon in 
bankruptcy. Obviously, this is not a question of efficiency; it is a 
question of who is the biggest. Even if the local baker were greatly 
the more efficient, even if his unit cost for making and selling a loaf 
of bread were half that of the big baker, the effect would be the same. 
If the little baker reduced his price further, to try to get back his 
volume, the big baker would then meet that price, and he would not 
get his volume back. This is competition of size, not of efficiency. 
Efficiency would come into play only if, to meet the local baker’s price, 
the big company had to reduce its price everywhere. Then the competi- 
tion would be on equal terms. 


VW 
goir 
ing 
the 
wou 
and 
fou 
wou 
shor 
wou 
and 
pro 
a fe 
that 
big 
that 
can 

1 
ind 
for 
his 
VC | I 
per! 
pen 
con: 


nun 
and 
bur 
Ma 
and 
rate 
hav 
in } 





PRICE DISCRIMINATION 1173 


PRICE DISCRIMINATION MAKES INEFFICIENCY 


When we were investigating this practice we found the same thing 
going on in industry after industry. Big suppliers were discriminat- 
ing in their prices, either to undercut the cad er companies or to meet 
the prices of the local companies. Sometimes the big companies 
would meet the price of local companies to put them out of business, 
and sometimes to make them raise their prices. Where a big company 
found that a local competitor was selling below its national price, it 
would meet the price in that area, and if the local company did not 
show signs of going out of business, then the game of raising prices 
would start. The big company would lower the boom for a while 
and then raise it again. If the local company failed to raise its price 
promptly, then the boom would be lowered again. Before long, after 
a few ups and downs, the local company would catch on to the fact 
that it had better raise up to the big competitor’s price. Since the 
big competitor is not going to permit local companies to have more 
than a certain share of the local market, the only profitable thing they 

can do is to raise their prices up to the big supplier’s price. 

Thereafter the same proposition holds: No supplier has any real 
independence to reduce his price. Discrimination makes it so easy 
for the big competitors to meet his price, and he knows they will meet 
his price, and hence he knows he can only lose money and not gain any 
volume of business by reducing his price. There are only 3 or 4 or 
perhaps i or 2 big suppliers i in each industry which have any inde- 
pendence to reduce prices. This is the thing that keeps prices to 
consumers high; the centralized control over prices which is main- 
tained by discrimination. This is soft competition. 

It is not much trouble to see why the big corporations do not like 
the antidiscrimination law. These corporations are at the top of the 
heap and have an unfair advantage over all of the smaller competitors. 
Many of these giant corporations are fat and lazy, and they would 
not like to have to compete with smaller companies on the basis of 
efficiency. Many of them know that if they did have to compete on 
equal terms the smaller companies would run rings around them. 

Many of the big corporations are inefficient. They have a large 
number of high- priced vice presidents; they have huge advertising 
and political expenses; and, worst of all, they are sn: rled up in more 
bureaucratic nit tape than the worst Govermment bureau we ever had. 


Many of the managements do not know who their own people are, 
and most of the underlings have to spend their time making up elabo- 
rate reports and reading regulations to find out what authority they 
havetodo what. All of this takes time and money that might be spent 
in productive work. 


HOMETOWN MERCHANTS WERE DESTROYED 


Now that is only one side of the coin. 
When we were drafting the amendments to section 2, we also had the 
problem of small customers, hometown merchants and wholesalers, 
tty ing to compete with big wholesalers and big chain retailers. 
This was our greatest problem. It was a matter of grave concern, 
almost to the point of panic, all over the United States. A few giant 
chains were rapidly teliang over all the distribution business and driv- 
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ing out the independent merchants by the tens of thousands. Most of 
the State legislatures had taken up this problem and many of the States 
passed anti-chain-store legislation of one kind or another in an effort to 
cope with the problem. 

It was easy to see why the big chains were driving the independents 
out. They were getting price concessions and secret rebates far be- 
yond anything that was justified by the suppliers’ cost differences. 
Our investigations revealed, for example, that prior to 1935 the A. & P. 
Co. had been receiving on an annual basis $6 million in off-the-invoice 
discounts and another $2 million a year in brokerage fees on its pur- 
chases. 

In many instances the big chains were demanding special price con- 
cessions and coercing small suppliers into granting special concessions, 
with threats of putting up their own manufacturing plants. In other 
instances, they were playing the suppliers off against one another, 
forcing suppliers of ssieals advertised products to meet the prices 
of small, exclusive suppliers who could not, in practice, market to the 
independent trade. It was overwhelmingly latin that something 
had to be done to check this abuse of power and return the competitive 
contest more to a contest of efficiency. 


BOTH SMALL SUPPLIERS AND SMALL MERCHANTS WERE TO HAVE EQUALITY 
OF OPPORTUNITY 


When we drafted subsection (a) of section 2, we drafted it to meet 
both the problem of competition among suppliers and the problem of 
competition among customers. In some situations a supplier’s dis- 
criminations injure another supplier without any effect on the cus- 


tomers. In other situations, a supplier’s discriminations injure 
competition among his customers without affecting his competitors. 

In other situations, a supplier’s discriminations may injure both 
lis competitors and his customers. Then, of course, there may be 
other situations where a supplier’s discriminations injure neither com- 
petitors nor customers. If the customers are not in competition with 
one another, there is no injury there. And if the discriminations do 
not, put a small competitor to a substantial disadvantage, there is no 
injury there. 

Subsection (a), then, contains the general prohibition against price 
discrimination. We did not prohibit all price discriminations. And 
we did not prohibit discriminations which do only minor injuries. In 
other words, we did not want to trouble business about picayunish 
matters. But where the injury is substantial, the language is tight, 
and it was meant to be tight. I will quote the language as follows: 

Where the effect of such discrimination may be substantially to lessen com- 
petition or tend to create a monopoly in any line of commerce, or to injure, 
destroy, or prevent competition with any person who either grants or knowingly 
receives the benefit of such discrimination, or with customers of either of them. 

On the other hand, we wrote into the bill a positive exemption for 
discriminations which are justified by differences in the supplier’s 
costs. We did not want to be accused of interfering with efficiency 
anywhere in the economic system, and in fact we did not want to 
interfere with efficiency. We were not trying to make any advantage 
for small business, not even to offset the advantages which big business 
had enjoyed in the previous decades. We merely wanted to give small 
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business an equal opportunity, or at least something approaching an 
equal opportunity. 


OLD PROMISES TO SMALL BUSINESS 


Why, we wondered, had this not been done before? What had 
happened to the promises made to small business in the political cam- 
paigns of 1912, and what had happened to the laws passed in 1914 
which were supposed to fulfill these promises? 

Certainly the promises had been made. There were strong “small 
business” and “antimonopoly” plans in the platforms of all three 
major parties participating in the 1912 presidential campaign—The 
Democratic Party, the regular party, the regular Republican Party, 
and the “Bull Moose” Republican Party. Since the Democrats won 
the election in that year, I might read from its platform. It promised 
legislation for—and I am quoting—“the prevention of holding com- 
panies, of interlocking directorates, of stock-watering, of discrimina- 
tions in price, and the control by any one corporation of so large a 
proportion of any industry as to make it a menace to competitive con- 
ditions’—Democratic platform of 1912. 

Most of these promises were fulfilled, or were clearly intended to be 
fulfilled, by passage in 1914 of the Clayton Antitrust Act and the FTC 
Act. Section 2 of the Clayton Act dealt specifically with the practice 
of price discrimination. 

I would like to read you what President Wilson wrote in a private 
letter shortly after he signed the Clayton and FTC bills: 

With similar purpose and in a like temper the Congress has sought, in the 
Trade Commission bill and in the Clayton bill, to make men in a small way of 
business as free to succeed as men in a big way, and to kill monopoly in the 
seed. * * * It is our purpose to destroy monopoly and maintain competition as 
an only effectual instrument of business liberty. * * * (Woodrow Wilson letter 
of October 17, 1914, the Public Papers of Woodrow Wilson, vol. III, pp. 189-190.) 


““GooD FAITH” PROVISO DESTROYED THE CLAYTON ACT 


Certainly something had gone wrong with section 2 of the Clayton 
Act between 1914 and 1935. What had gone wrong? The fact is that 
section 2 of the Clayton bill contained a proviso which said that 
nothing contained in the law would prevent discriminations “made 
in good faith to meet competition.” 

As matters turned out, this harmless-sounding proviso meant that 
suppliers could do about anything they pleased. The “good faith” 
phrase of the proviso was interpreted by the courts in the same way 
the Sherman Act had been interpreted with respect to “attempting 
to monopolize.” In short, the law on price discrimination, which was 
passed because the Sherman Act had failed, became no more than the 
Sherman Act. Lack of “good faith” could be proved only by proving 
anevilintent. In reality the new law pacviedd some restraint against 
a big corporation’s going on an open march to take over, perhaps, 90 
percent or 100 percent of a whole industry. But for big corporations 


with a mere 10, 30, 50, or 80 percent of the market, it could rarely be 
— that their discriminations were made with an intent to monop- 
olize. 

The courts could see no reason for inferring that a supplier might 
have some evil objective as to the distant future, when the supplier 
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had immediately at hand the wholesome objective of getting more busi- 
ness and more profits. The point of the law: which was to outlaw a 
particular method for getting more business and more profits was lost 
sight of; all that counted was the corporation’s intentions, its absence 
of. any intent tomonopolize. This deterioration in the law had become 
clear by the time of the depression following World War I. Con- 

ss did nothing about it, and the courts assumed, as they right- 
Fully would, that they had interpreted the law the way Congress meant 
it to be interpreted. The law was largely a nullity. 


MEANING OF THE NEW “GOOD FAITH” PROVISO 


When we drafted the Robinson-Patman Act it was the “good faith” 
proviso above all else that we meant to correct. The legislative his- 
tory of the act supports me in this statement in copious degree. 

We certainly intended to eliminate the nullifying effects of this 
“good faith” proviso. We did, however, write a new “good faith” 
proviso into the law-—in a new subsection (b)—which was to operate 
as a self-defense justification. The Senate and House bills, as origi- 
nally passed, differed on this point. There was a conference; the 
conference committee accepted the House version, and this is the ver- 
sion that passed. 

The manager of the House conferees brought back a report which 
explained the meaning of this language at great length and with great 
clarity and precision. After that report there should never have been 
any misunderstanding or dispute as to what the “good faith” proviso 
of the Robinson-Patman Act means. I should like to read three small 
excerpts, if I may, from that report. Referring to the subsection 
2 (b) proviso, the report said: 

This does not set up the meeting of competition as an absolute bar to a charge 
of discrimination under the bill. It merely permits it to be shown in evidence. 
This provision is entirely procedural. It does not determine substantive rights, 
liabilities, and duties. They are fixed in the other provisions of the bill. It 
leaves it a question of fact to be determined in each case whether 'the competi- 
tion to be met was such as to justify the discrimination given as one lying within 
the limitations laid down by the bill, and whether the way in which the competi- 
tion was met lies within the latitude allowed by those limitations. (Congres- 
sional Record, 74th Cong., 2d sess., June 15, 1936, p. 9418.) 

Furthermore, this report went on to point out some of the circum- 
stances which would not be condoned by the proviso: 

This procedural provision cannot be construed as a carte blanche exemption 
to violate the bill so long as a competitor can be shown to have violated it first, 
nor so long as that competition cannot be met without the use of oppressive 
discriminations in violation of the obvious intent of the bill (op. cit.). 

Then, conversely, the report points out one of the factual circum- 
stances which must be present when the “good faith” defense might be 
found to justify a discrimination and thus serve as a bar to a cease-and- 
desist order. Now I hope that the Members will take careful note of 
these words, because in a few moments I will call attention to what the 
Supreme Court did with these words in a majority opinion in the 
Standard Oil (Indiana) case. The report states: 


As in any case of self-defense, while the attack against which the defense is 
claimed may be shown in evidence, its competency as a bar depends also upon 
whether it was a legal or illegal attack (op. cit., p. 9413). 
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LAWFUL CONDUCT SHOULD NOT JUSTIFY UNLAWFUL CONDUCT 


Now, what does this mean ? ; 

Let us suppose that I am walking along the street back home during 
a campaign and I meet my opponent and he attacks me in some un- 
lawful way. Will I be justified in using an unlawful method to de- 
fend myself? Yes, of course, but this will depend upon all the cir- 
cumstances. It will depend upon the nature of the attack, the methods 
of defense that are available to me, and the method I actually use. If 
my opponent were a big burely athlete, 7 feet tall, I might be justified 
in hitting him with a club, although he attacked me only with his 
fists. But I would not be justified in continuing to rain blows on him 
after he is knocked out. In any case, I have the burden of proving 
my ee in court later. I will have to prove that he attacked 
me first, and that he attacked me unlawfully. And I would have to 
prove that I did nothing more than was necessary under the circum- 
stances, to defend myself until such time as I could get the legal 
authorities to stop my ee unlawful attack. 

Now let us suppose that I see my opponent coming along the street 
and he is unarmed, but I have a gun. He has not attacked me in any 
unlawful way, but know that he has been trying to win over some of 
the voters who have supported me in past elections. So I pull out my 
gun and start shooting at him and I hit several innocent Vystandiers. 
Let us suppose further that my opponent takes cover behind a tree, 
and then I make myself comfortable and begin taking some leisurely 
potshots at that tree. I know that as long as I keep my opponent 
pinned behind that tree he cannot be out winning over more of the 
voters. So I continue taking potshots, and every now and again I 
hit an innocent bystander. I hit a lot of small children, particularly, 
who are not big enough to look out for themselves. 


THE STANDARD OIL (INDIANA) OPINION 


It might seem silly to ask if my conduct in this supposed situation 
would be justified, yet we cannot avoid these conclusions: 

First, if I had been before the Supreme Court in place of Standard 
Oil—Indiana—in 1951, the Court would have told me that I was per- 
fectly justified in using my unlawful method in attacking my oppo- 
nent, just so long as my opponent had used no unlawful method in 
attacking me, and I was using this method for the purpose of retain- 
ing the support of voters who had supported me in the past. 

Second, if the policemen who tried to stop me from shooting a 
lot of innocent bystanders had been before the Supreme Court in 
place of the FTC in 1951, the Court would have told those police- 
men that I was right, that they could not interfere with me until 
they first made a finding whether I was acting in self-defense, and 
that I would be acting in self-defense if I used this otherwise unlaw- 
ful method to attack an opponent who had not used any unlawful 
method, but who was lawfully trying to take the support of voters 
that I wanted to retain. 

These are almost precisely the things the Supreme Court told the 
Standard Oil Co., and the FTC in the Standard Oil (Indiana) deci- 
sion. Now what were the facts? 
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The discriminations were taking place in Detroit, Mich. Standard 
was selling to certain of its retail dealers in Detroit at a much lower 
price than it sold to its other retail dealers in Detroit. Standard had 
no cost justification for making the different prices. The favored 
dealers naturally were able to reduce thier prices to consumers, and 
Standard intended that they would reduce their prices to consumers. 
As a consequence, the favored dealers were taking trade away from 
Standard’s other retail dealers and putting these dislars out of busi- 
ness. These were the innocent bystanders. Why was Standard com- 
mercially shooting innocent bystanders? It was meeting the prices 
of the Red Indian Co. 

Red Indian is a small Michigan distributor of off-brand gasoline. 
The price of its gasoline to consumers was normally several cents be- 
low Standard’s price. Standard was the principal marketer of gaso- 
line in the Midwest, and its market covered 14 States. Standard was 
not reducing its price in all of these States, and it was not reducing 
its price throughout the city of Detroit; it was reducing its price just 
in those neighborhoods of Detroit where there were stations i 
Red Indian gasoline. There was no evidence that Red Indian dis- 
criminated in its price; in fact, Standard’s attorneys told the Supreme 
Court that Red Indian had not been making unlawful prices. 

Now what happened? How did the law get into such a snarl? 


THE SUPREME COURT CONFUSED SELF-DEFENSE 


The Supreme Court’s ruling on this question we already know. The 
Court ruled with Standard. It told the policemen that they could 
not interfere with Standard’s activities until they made a finding 
whether or not Standard’s discriminations were made in good faith. 
And it told us all what that “good faith” means. It told us that “good 
faith” means “self-defense,” and that “self-defense” means that a sup- 
plier is justified in resorting to the unlawful method of pricing to de- 
fend itself against a competitor who has used no unlawful method. 
Why did the Court think such a topsy-turvy notion of self-defense as 
this to be sound? Let the majority opinion speak : 

It is enough to say that Congress did not seek the Robinson-Patman Act 
either to abolish competition or so radically to curtail it that a seller would 
have no substantial right of self-defense against a price raid by a competitor. 
For example, if a large customer requests his seller to meet a temptingly lower 
price offered to him by one of his seller’s competitors, the seller may well find 
it essential, as a matter of business survival, to meet that price rather than to 
lose the customer. It might be that this customer is the seller’s only available 
market for the major portion of the seller’s product, and that the loss of this 
customer would result in forcing a much higher unit cost and higher sales price 
bs gon ma other customers.” (Standard Oil (Indiana) Co. v. FTC (340 
U.S. 231). 

Thus my analogy holds. Since we may assume that I may need 
the votes of those supporters down in my district, for reelection, then 
I am justified in attacking my opponent by a normally unlawful 
method, provided he has used no unlawful method to attack me, and 
the innocent bystanders I may shoot have no rights. 


THE COURT CONFUSED VESTED INTEREST WITH COMPETITION 


Now comes the bitterest pill of all. Here is the Court declaring that 
a supplier has a vested right in the continuing patronage of the people 


whe 
met 
is tk 
abu: 
of a 
tom 


hok 
his: 
by’ 
peti 





PRICE DISCRIMINATION 1179 


who have bought from him, so much so that he is justified in using the 
method of pricing we condemned as an instrument of monopoly. Here 
is the Court telling the innocent bystanders we sought to protect from 
abuses of monopoly power that their rights are secondary to the rights 
of a supplier who may need to use his monopoly power to retain cus- 
tomers. 

Well this I can say : When we passed the Robinson-Patman Act, we 
thought we were passing a law for competition and against monopoly ; 
and I have not heretofore known of any theory of competition which 
hoJds that a supplier has a vested right in the continuing patronage of 
his customers, so much so that he can resort to a method of competition 
by which the small competitors will always lose out and the big com- 
petitors will always win. 


THE COURT MISREAD ITS STALEY OPINION 


How did the Supreme Court arrive at the construction of self- 
defense it reached in the Standard Oil (Indiana) opinion? Its official 
sources were, for the most part, those I have cited—principally the 
report filed by the manager of the House conferees on the bill, Mr. 
Utterback. It also appears, however, that the Court had been edu- 
cating itself with some of the writings of propagandists working for 
a lobby which has been out to wreck the antitrust laws. And finally, 
it appears that the Court misread its 1945 opinion in the Staley case, 
a unanimous opinion written by the late Chief Justice Stone. 

As I read part I of the Staley opinion, the Court rejected Staley’s 
plea that this company was justified under the 2 (b) defense in 
adopting in toto a competitor’s illegal basing-point system of pricing, 
for the reason that the Court clearly thought both Staley and its 
competitor were merely making a simultaneous raid on the consumer’s 
pocketbook. The facts before the Court did not suggest that Staley’s 
discriminations were made for the purpose of defending itself against 
an unlawful attack by its competitor, nor against an attack of any 
kind. Nor did the facts suggest that Staley was attacking its com- 
etitor. Furthermore, the Court was presumably aware, as the briefs 
in the lower court had pointed out, that several years before this case 
was brought, Staley and its competitor had entered into a consent 
decree with the Department of Justice, agreeing to terminate an 
illegal combination and conspiracy among themselves to use this same 
basing-point pricing system. The Staley opinion held that although 
Staley’s competitor had adopted an illegal pricing system first, that 
fact did not justify Staley in adopting the illegal pricing system. In 
short, all this opinion said was that I am not justified in burglarizing 
your house simply because someone else started burglarizing your 
house first. The Court said that the contrary argument with which 
it was presented was astonishing and pointed to the report of the 
manager of the House conferees on the Robinson-Patman bill where 
it is specifically stated that “one violation of law does not justify 
another.” 

When it came time to decide the Standard Oil (Indiana) case how- 
ever, the Court apparently thought that it had held in Staley that an 
unlawful price is never justified to meet a competitor’s unlawful price. 
Moreover, since the report on which the Court leaned had stated that 
self-defense depends upon whether the attack being met is “a legal 

74645—56—pt. 316 
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or illegal attack,” the Court apparently thought that the answer must 
be that a seller is justified in discriminating to meet a legal attack. 
But this of course tends to render the law a nullity. If the principle 
were to be adhered to completely, it would render the law a nullity; 
so at best the majority opinion in Standard Oil (Indiana) has created 
confusion and greatly weakened the law. 


THE PROBLEM IS UP TO CONGRESS 


Our problem now is what to do about the error in the Standard Oil 
(Indiana) decision. 

H. R. 11 is to amend subsection 2 (b) of the Robinson-Patman Act. 
The intent of the bill is to accept the Standard Oil (Indiana) opinion 
up to the point where the effects of a discriminatory price reach a 
certain degree of seriousness but to put a limit on the good-faith 
defense, so that it will not be a bar to a cease-and-desist order where 
the effects of the discrimination go beyond this degree of seriousness. 


This degree of seriousness is at the point where, in the language of 
the bill: 


The effect of the discrimination may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce. 

The bill does nothing more than that. The protection which this 
language would give falls far short of the protection which the lan- 
guage of the prohibition in subsection 2 (a) would offer. The lan- 
guage there refers to discriminations: 

Where the effect of such discrimination may be substantially to lessen com- 
petition or tend to create a monopoly in any line of commerce, or to injure, 
destroy, or prevent competition with any person who either grants or knowingly 
receives the benefit of such discrimination, or with customers of either of them. 

In other words, H. R. 11 says that the supplier will be justified in 
shooting at his competitors who try to take his customers by lawful 
means, and in shooting a few innocent bystanders, but if he reaches 
the point where he is about to make a substantial reduction in the 
population, then he will no longer be justified. 

Let us turn now to a more detailed history of the price-discrimina- 
tion problem, the laws which have been passed cope with this practice, 
and the key decisions in which the courts have sought to interpret and 
apply these laws. 


AppEeNbIx E ro Testimony OF REPRESENTATIVE Wricut PatMan 


HicHLIGHTs OF THE Pusiic Recorp PERTAINING To MoNnopo.istic 
Price AND OrnerR DIscRIMINATIONS 


The following materials are divided into four parts as follows: 
Part I. Failures of the Sherman and Clayton Acts 
Part II. Purposes of the Robinson-Patman Act 
Part III. Status of section 2 (b), or “good faith” defenses 
Part IV. Status of section 2 (c), or “brokerage” prohibition 


PART I. FAILURES OF THE SHERMAN AND CLATON ACTS 


Corporations were originally provided for under the State laws as a 
means whereby the towns and cities could carry on and finance munici- 
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pal services. Shortly before the Civil War, a few business firms began 
incorporating themselves under these laws—to carry on profit-making 
enterpirses—and by the end of the Civil War several of them had 
amassed great wealth. By 1890 a few, such as in petroleum, tobacco, 
and sugar products, had come to have near-complete monopolies in 
their line of commerce. 

This accidental use—or misuse—of the State laws would probably 
be universally applauded today. The corporate form of business per- 
mits the aggregation of much larger amounts of capital than could 
be gathered together by groups of closely associated individuals. 
There seems no question but what large aggregations of wealth are 
necessary to many types of ee eae and to operations on a scale 
required for efficient production and distribution methods. At the 
same time, however, the corporate form lends itself to almost limitless 
possibilities for monopolization. 

Since the rise of the big corporations, there has been more or less 
constant public concern over the growing tendency for economic activi- 
ties outside the agricultural realm to become fnonopolized. 


Early attempts to outlaw abuses 


After a long history of notorious abuses, the railroads were put 
under a degree of public control in 1887 with the passage of the first 
Interstate Commerce Act. At the same time hopes began to take 
shape for Federal laws which would prevent monopoly in other in- 
dustries, so that competition would perform the kind of “natural” 
and automatic regulation which had long been a national ideal. There 
were high hopes that passage of the Sherman Act of 1890 would ac- 
complish this ideal. 

By that time the most alarming development had been the so-called 
trust, an arrangement whereby rival companies pooled their stocks 
and placed themselves under the control of a single management. But 
there was by then also a wide public understanding of several of the 
commercial practices by which firms that preferred independence were 
destroyed or driven unwillingly into the trust. One of the most ef- 
fective and notorious of these was the practice of price discrimination. 
Clearly this practice was an abuse of size. It was a practice by 
which the bigger manufacturers could and did destroy their smaller 
competitors without respect to their efficiency or other merits. The 
practice also took shape in disastrous consequences when big com- 
panies arranged with monopolistic suppliers of raw materials, or 
essential services, to receive price concessions, rebates, etc., which were 
not allowed their smaller competitors. Indeed, when the old Stand- 
ard Oil trust let it be known that it had concluded arrangements to 
receive preferential freight rates from certain of the railroads, this 
news alone was sufficient to Standard’s remaining independent com- 
petitors to capitulate and join in the trust. 

When the Interstate Commerce Act of 1887 was passed, it was 
framed to prohibit a seller of common carrier services from discrim- 
inating in the price of its services under like circumstances and condi- 
tions, by granting shippers— 


* * * any special rate, rebate, drawback, or other device * * * (sec. 2, 24 
Stat. 379). 
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And, by the amendment to this act of June 29, 1906, the customers 
of the railroads were likewise forbidden to receive or accept discrim- 
inations— 

* * * by or through any means or device whatsoever, * * * any sum of money 
or any other valuable consideration as a rebate or offset against the regular 
charge * * * (34 Stat. 587). 

Moreover, this law has come to mean that the railroads were pro- 
hibited from discriminating between shippers similarly situated not 
just when the carrier had some reason for being partial to one shipper 
rather than another, but also when there is a competitive condition 
which would induce the carrier to discriminate between competing 
shippers. Thus, in Barringer and Company v. United States (319 
U.S. 16, dec. 1942) Mr. Chief Justice Stone noted that the law not 
only prohibited differentiating between purchasers on the basis of 
their identity, but that it prohibited differentiating on the basis of 
competitive conditions which may induce a carrier to offer a reduction 
in rate to one shipper while denying it to another similarly situated. 
The Sherman Act was too vaque 

The Sherman Act of 1890 made illegal “every contract, combination 
in the form of trust or otherwise, or conspiracy, in restraint of trade. 
* * * * And it also made illegal to “monopolize, or attempt to mo- 
nopolize, or combine or conspire with any other person or persons, to 
monopolize any part of the trade * * *.” 

There was some bases therefore in the law, so a number of prominent 
writers have thought, for stopping those monopolistic practices which 
could be resorted to only in an attempt to monopolize. So, far exam- 
ple, might wholesale price discriminations have been brought under 
this law but they were not. As late as 1927, long after the Clayton Act 
was passed, the Supreme Court invalidated a statute of the State of 
Minnesota which prohibited price discrimination—on the ground that 
it interfered with the right of contract (cf. Wallace and Douglas, 
Antitrust Policies and the New Attack on the FTC, University of Chi- 
cago Law, Revised, vol. 19, No. 4, 1952, p. 719). 

Following enactment of the Sherman Act there was much legislation 
in the States and many official investigations. Between 1906 and 1913, 
there were exhaustive investigations and reports by the Federal 
Bureau of Corporations into the petroleum, tobacco, steel, farm imple- 
ment and other industries. In addition the evidence that was made 
public in the exhaustive trials of Standard Oil and the American 
Tobacco Co. which culminated in the Supreme Court decisions of 
1911, dramatically demonstrated the part which price discrimination 
had played in bringing about monopolies in these industries. The 
company which attracted the greatest popular attention was the old 
Standard Oil Co. This company had started out just prior to the 
Civil War as only 1 of some 30 or 35 refining companies located in 
Cleveland, Ohio. Between 1870 and 1882 it achieved a 90-percent 
monopoly of all the refined petroleum products distributed in the 
United States. Clearly the evidence showed that after this company 
had gained the substantial size advantage over its competitors— 
largely by merging with competitors—it had abused its size advantage 
by cutting prices in one area at a time until its independent com- 
petitors were either driven out of business or capitulated and merged 
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with the Standard combine. Mr. Brandeis, later Justice Brandeis, 
testified in 1914 that discrimination was the most powerful weapon 
that the Standard Co. had had. 

Be that as it may the Sherman Act was never en as pro- 
hibiting the monopoly practice itself. And indeed the panes ‘at- 
tempt to monopolize” was not interpreted to stop monopolistic prac- 
tices until a monopoly had reached such a near stage of maturity that 
the “intent” of gaining a complete monopoly was unmistakable. © Thus 
the Supreme C ‘ourt reviewed the voluminous evidence of Standard’s 
monopolistic practices and condemned not the practices themselves by 
drawing inferences from all of these practices taken together plus the 
fact that Standard had obtained a monopoly, condemned Standard’s 
evil intent. Indeed Standard’s attorneys argued that Standard had 
done what it had done in good faith, that— 

* * * Defendant’s control was but the result of lawful competitive methods, 
guided by economic genius of the highest order, sustained by courage, by a 
keen insight into commercial situations, resulting in the acquisition of great 
wealth, but at the same time serving to stimulate and increase production, to 
widely extend the distribution of the products of petroleum at a cost largely 
below that which would have otherwise prevailed, thus proving to be at one and 
the same time a epee to the general public as well as enormous advantage 
to individuals (221 U. 8. 1, p. 84). 

From the ike valinatnni evidence of Standard’s activities and the 
results which were brought about by these activities the Supreme 
Court ruled that Standard had attempted to monopolize: 

* * * all lead the mind up to a conviction of a purpose and intent which we 


think is so certain as practically to cause the subject not to be within the domain 
of reasonable contention (supra, 77). 


Demand for laws against monopoly practices 


Following the Supreme Court decisions in the Standard Oil and 
other cases in 1911, public concern over the monopoly problem was 
heightened rather than lessened. There had grown up a great body 
of public opinion supporting the idea that the specific acts and prac- 
tices which lead to monopoly should be prohibited rather than waiting 
for monopoly to grow into full flower with the understanding that 
attempts would then be made to dissolve the monopoly. T here was, 
moreover, a great popular demand for such legislation to outlaw spe- 
cific unfair and monopolistic practices. In the presidential campaign 
of 1912 the platforms of the dae major political parties of that year 
called for such legislation. It was in response to this demand that 
the Federal Trade Commission Act and the Clayton Act of 1914 were 
passed. Congress wrote in a blanket clause against “unfair methods 
of competition” to cover other practices which had not yet been defined 
as those leading to monopoly. 

On January 26, 1912, at the hearings on H. R. 11380, etc., before the 
Committee on the Judiciary of the House of Representatives, Mr. 
Louis D. Brandeis—who later became a Justice of the Supreme 
Court—testified as follows: 

Mr. Branpets. * * * to get a monopoly by getting a competitor out of the 
way. That is not competition; that is destruction. It is not the purpose of 
competition at all; it is destruction. Now, it seems to me perfectly clear, as a 
general proposition, that what we must do in dealing with business, with the 
liberty of a business, is precisely the same as what we must do in liberty of the 
individual. Any one of us might be knocked down when we go through the 


streets by somebody who is a good deal stronger than we are. I am certain I 
might be so knocked down. The law undertakes to restrain the liberty of that 
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physically strong individual by not allowing him to exercise his right to do as 
he pleases and prevent his knocking me down, unless it should be in self-defense 
or in some other justification or infringement of his rights. What is done there? 
That is the regulation, the restriction, of the liberty of one which is absolutely 
essential to the preservation of the liberty of the other. Now, that same principle 
applies, of course, in business. If a man who is strong, who has the endurance 
which comes with size and with wealth, is allowed to use that against an indi- 
vidual, that is not competition. Competition consists in being able to do the 
thing better—either cheaper or in quality better, in service better—than the 
other person; that is competition. The Standard Oil Co. did not compete with 
those individuals when it went in and destroyed them. They committed indus- 
trial murder just as much as the man who physically used his strength to put 
an end to the persons about him. [Italics added.] 


The Clayton Act of 1914 originated with the bill, H. R. 15657, intro- 
duced by Mr. Clayton on April 14, 1914 (51 Congressional Record 
6714). Section 2 of this bill prohibited discrimination in price between 
different purchasers, with the purpose or intent to destroy or wrong- 
fully injure the business of a competitor of either the purchaser or 
the seller. Section 2 did not contain any proviso excepting discrimi- 
nations made in good faith to meet competition. 

H. R. 15657 was reported out on May 6, 1914, and the report 
(H. Rept. No. 627, 63d Cong., 2d sess., pp. 8-9) showed that the 
section 2 prohibition of price discrimination was confined to a well- 
known, common, particular form of discrimination. Thus, the report 
stated, in part: 


Section 2 of the bill is intended to prevent unfair discrimination. The neces- 
sity for legislation needs little argument to sustain the wisdom of it. In the past 
it has been a most common practice of great and powerful combinations en- 
gaged in commerce—notably the Standard Oil Co., and the American Tobacco 
Co., and others of less notoriety, but of great influence—to lower prices of their 
commodities, oftentimes below the cost of prices of production in certain com- 
munities and sections where they had competition, with the intent to destroy 
and make unprofitable the business of their competitors, and with the ultimate 
purpose in view of thereby acquiring a monopoly in the particular locality or 
section in which the discriminating price is made. Hvery concern that engages 
in this evil practice must of necessity recoup its losses in the particular com- 
munities or sections where their commodities are sold below cost or without a 
fair profit by raising the price of the same class of commodities above their fair 
market value in other sections or communities. Such a system or practice is so 
manifestly unfair and unjust, not only to competitors who are directly injured 
thereby but to the general public, that your committee is strongly of the opinion 
that the present antitrust laws ought to be supplemened by making this particu- 
lar form of discrimination a specific offense under the law when practiced by 
those engaged in commerce. [Italics added.] 


Senate Document 583 made the same statement for the Senate 
Judiciary Committee in its report on H. R. 15657. 

In its report upon the bill to enact the Clayton Act (S. Rept. No. 
695, 63d Cong., od sess., July 22, 1914, to accompany H. R. 15657, p. 1) 
the Senate Committee on the Judiciary said: 


Broadly stated, the bill, in its treatment of unlawful restraints and monop- 
olies, seeks to prohibit and make unlawful certain trade practices which, as a 
rule, singly and in themselves are not covered bu the act of July 2, 1890 [the 
Sherman Act] or other existing antitrust acts and thus, by making these 
practices illegal, to arrest the creation of trusts, conspiracies, and monopolies 
in their incipiency and before consummation. [Italics added.] 


_ During the debate on the bill in the Senate, the folowing identifica- 
tion was made of the particular form of discrimination to be prohibited 
by section 2: 


Mr. WaALsH. * * * Section 2 refers to that form of unfair competition gen- 
erally denominated as local price cutting. * * * 
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Perhaps the most conspicuous offender in the matter of unfair competition by 


local price cutting has been the great Standard Oil Co. (51 Congressional 
Record 14099). 


“(ood faith” destroyed the Clayton Act 

With this evidence before us showing that the section 2 prohibition 
was confined to a “particular form of discrimination,” the debates in 
the House and the Senate make it clear that the “ faith meeting 
of competition” proviso, when it was later inserted in the bill by the 
Senate Judiciary Committee, was not understood or intended by Con- 
gress to legalize discriminations that were prohibited. Thus, the 
following colloquy occurred during the debate in the House. 


Mr. Starrorp. As I understand it, the purpose here is to provide a uniform price 
for all persons and customers for the same quality of goods? 

Mr. Wess. And under like conditions. 

Mr. Srarrorp. About which there cannot be any competition at all, so far as the 
seller is concerned, in meeting the competition of some other corporation? 

Mr. Wess. Oh, yes; if he meets the competition of some other person, he is not 
meeting that competition for the purpose of destroying or wrongfully injuring 
his competition (51 Congressional Record 9096). 

* * * . x ’ . 

Mr. GraHAm of Pennsylvania. Mr. Chairman, I desire to offer an amendment 
* * * [The clerk read] after the word ‘shall,’ insert the words ‘except in law- 
fully meeting competition’ * * *” (Ibid. 93899). 

It has been held in some of the cases that have been tried that wherever prices 
are cut below cost that is unfair trade practice; but where a man meets another's 
price in protecting his business in a district with a price, it is his lawful right 
and privilege, and it is the object of competition that he should meet his price 
* * * (Thid. 9389). 

* * + * * * = 

Mr. Wess. Mr. Chairman, we hope this amendment will not be adopted, because 
in our opinion it adds nothing to the section. We think under the provisions of 
the section any man who honestly meets competition is not thereby intending to 
destroy or wrongfully injure any other person. If that is his object, meeting 
bonest competition, this section will not hurt him * * *” (ibid. 9389). 


* * * * * * * 


Mr. GARDNER. Would the adoption of the amendment offered by the gentleman 
from Pennsylvania [Mr. Graham] open the door to the practices which you seek 
to prevent by section 2? 

Mr. Wess. It might be a suggestion to the parties that that could be done. 
* * * T oppose the amendment because, as I have said, I think the amendment 
of the gentleman from Pennsylvania is useless and unnecessary. 

The question was taken, and the amendment was rejected (ibid. 3990). 


The Senate Committee on the Judiciary added a good-faith meeting 
of competition provision to section 2 of the House bill so that the 
section 2 prohibition would not prevent— 


* * * discrimination in price in the same or different communities made in 
good faith to meet competition and not intended to create monopoly. * * * 


The Senate committee report (No. 698, 63d Cong., 2d sess., pp. 
43-44) explained this addition as follows: 


After full consideration it is deemed advisable to enlarge the exception in the 
first proviso to the section by adding * * * “discrimination in price made in 
good faith to meet competition and not intended to create monopoly,” upon the 
ground that the enlargement will tend to foster wholesome competition. 


The debate in the Senate on H. R. 15667 as amended by the Senate 
Committee on the Judiciary, included the following regarding see- 
tion 2: | 


Mr. CuMMINS * * * 
Made in good faith to meet competition. * * * 
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Imagine the Government endeavoring to prove that a particular instance of 
price cutting was not made in good faith to meet competition * * * (51 Con- 
gressional Record 14228). 

* * * ca * ~ * 

Mr. Reep. * * * Manifestly, if two men are in competition at a given place— 
let us say the Standard Oil Co. and an independent company—and the inde- 
pendent company should drop the price of gasoline to 11 cents, and the Standard 
Oil Co. should meet it, that would be an act done in good faith to meet competi- 
tion. If, however, the Standard Oil Co. were to drop the price of gasoline to 5 
cents, a price less than the article could be produced for, and kept it up to 11 or 
12 cents somewhere else, and carried it out and kept it up so that it drove the 
independent concern out of business, there would not be any difficulty at allina 
jury finding that they did not do it in good faith. I will undertake, in any rea- 
sonably plain case, any outrageous case, to get a verdict every time under that 
section (ibid. 14228). 

Mr. CumMMrInNs. * * * but we are not making this law to arrest the progress 
of monopoly in outrageous cases only. We are making it to preserve competi- 
tion (ibid. 14228). 

* * * a * * 2 

We might just as well have said * * * that the seller can do anything that 
he desires or pleases to meet competition that is not in violation of the antitrust 
laws; if it is in violation of the antitrust law, we need no further condemnation 
or penalty. We have wound up this section practically by saying that the seller 
can do whatsoever he pleases with regard to his business, provided he does not 
violate the antitrust law; and yet this is one of the sections that have been pro- 
posed to strengthen the antitrust law, to add to the antitrust law, to accomplish 
the purpose of the antitrust law by forbidding something that is not now for- 
bidden by the States (Ibid. 14250). 

*~ * oa * “ * 


* 
The conference report - Doe. 585) eliminated from the good faith 
proviso the language “and not intended to create monopoly” (51 Con- 
gressional Record 15637). During the debate on the conference report 
in the Senate, the following criticisms of the good faith proviso made: 

Mr. Srertine. * * * Passing the paragraph or proviso which permits discrimi- 
nation in price because of differences in grade, quality, or quantity, or differences 
in cost of selling or transportation, I come to this significant provision injected 
by the committee, namely, the provision which permits “discrimination in 
price in the same or different communities made in good faith to meet competi- 


tion.” It is easy to conceive of the multitude of sins that may be covered by that 
broad and generous cloak * * * (Ibid. 16115). 


* * x * * * * 


* * * Think of it! It can always be urged against the charge of unlawful 
discrimination that it was done for the purpose of meeting competition. “We 
found our competition charging a certain price for his goods. We cut the price 
of ours, below cost even, to meet his competition. What have you got to say 
about it under this law?” 


PART Il. PURPOSES OF THE ROBINSON-PATMAN ACT 


In the 20 years following passage of the Clayton Act, section 2 did 
indeed prove to be a failure. Discriminatory practices increased, if 
anything, and spread to new industries as these became more monop- 
olistic. The prevalence of this evil and its destructive effects upon 
small business are set out in an overwhelming mass of evidence in some 
30 volumes of factual studies submitted to Congress by the Federal 
Trade Commission and by the hearings on the Robinson-Patman bills. 
In one case brought by the FTC the record shows that over a period 
of 7 years the Goodyear Tire & Rubber Co. had sold tires to Sears, 
Roebuck at a price which averaged 40 percent less than Goodyear had 
charged Sears’ competitors. (Cf. H. Rept. No. 2287, 74th Cong., 2d 
sess., p. 4.) Evidence in the more recent Sherman Act suit against 
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A. & P. show a list of 300 manufacturers who, prior to 1935, were sell- 
ing their products at prices ranging between 5 and 20 percent below 
those these suppliers received from A. & P.’s competitors (67 F. Supp. 
626 (1946), see Government exhibit 11). 

Two provisos in section 2 of the old Clayton Act proved to render 
that section of the law “almost a nullity.” One of these was the pro- 
viso which exempted differences in prices “on account of” differences 
in “quantities sold.” 

It has been assumed that this proviso was intended to permit price 
differences up to the amount of the seller’s cost savings on quantity 
sales, and was generally so interpreted during most of the life of this 
statute. This interpretation had been seriously challenged shortly 
before passage of the Robinson-Patman Act, however, in Goodyear 
Tire and Rubber Co. v. Federal Trade Commission (304 U.S. 257), 
and shortly after passage the United States Court of Appeals for the 
Sixth Circuit rendered its opinion in this case, holding that a seller 
may discriminate in prices between purchasers in different quantities 
without reference to his cost differences. 

The other proviso which proved to make section 2 nugatory was that 
pertaining to the “good faith meeting of competition.” 

The old law applied to “injury” to resellers 

It is now sometimes said by careless or intentionally misleading 
students of the antidiscrimination law, that section 2 of the Clayton 
Act of 1914 applied only to “injury” to the discriminating seller’s 
competitors, and that a purpose of the Robinson-Patman amendment 
was to extend the law to cover “injury” among the seller’s customers. 
This is completely erroneous. 

It is true that the argument was at one time made that section 2 of 
the old Clayton Act ran only against the effects of discrimination upon 
competition of the discriminator and that it ignored effects upon 
competition at the resale level. 

It is also true that the United States Court of Appeals for the Sec- 
ond Circuit adopted this theory in 1923 and 1924 in the Mennen Co. 
(288 Fed 774) and National Biscuit (299 Fed. 733) cases. This argu- 
ment was completely dispelled in 1929, however, when the issue reached 
the Supreme Court in Van Camp & Sons v. American Can Co. (278 
U. S. 235, decision January 2, 1999). In this case the Supreme Court 
unanimously held that section 2 of the Clayton Act of 1914 was as 
much concerned with competition among customers of the seller mak- 
ing the discrimination as it was concerned with competition among 
the seller and his competitors. Thus this point was settled by law 7 
years prior to the Robinson-Patman Act, as the Court’s opinion at 
page 254 unmistakably indicates: 


These facts bring the case within the terms of the statute, unless the words 
“in any line of commerce” are given a narrower meaning than a literal reading 
of them conveys. * * * The contention is that the words must be confined to 
the particular line of commerce in which the discriminator is engaged, and 
that they do not include a different line of commerce in which purchasers from 
the discriminator are engaged in competition with one another. * * * The fun- 
damental policy of the legislation [Clayton Act] is that, in respect to persons 
engaged in the same line of interstate commerce, competition is desirable and 
that whatever substantially lessens it or tends to create a monopoly in such 
line of commerce is an evil. Offense against this policy, by a discrimination 
in prices exacted by the seller from different purchasers of similar goods is no 
less clear when it produces the evil in respect of the line of commerce in which 
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they are engaged than when it produces the evil in respect of the line of commerce 
in which the seller is engaged. In either case, a restraint is put upon “the free- 
dom of competition in the channels of interstate trade which it had been the 
purpose of all the antitrust acts to maintain.” Federal Trade Commission vy. 
Beech-Nut Co. (257 U. S. 441, 454). 

There is no question but what most of the congressional concern, and 
most of the factual investigation leading up to passage of the Rob- 
inson-Patman Act, pertained to competitive problems among whole- 
salers and retailers. This was the primary public concern. The 
monopoly movement which had taken place in the mining and manu- 
facturing fields in the 2 or 3 previous decades was at that time rapidly 
advancing into the distribution fields. A few giant chains were taking 
over the functions of independent wholesalers and retailers at a spec- 
tacular rate, and with a great deal of popular concern. The States 
were enacting a variety of laws seeking to cope with this menacing 
trend, including special chain-store taxes of one kind or another. In 
1928 the Senate passed a resolution (S. Res. 224, 79th Cong., 1st sess. ) 
clirecting the Federal Trade Commission to make a full-scale inves- 
tigation into the reasons for the rapid monopolization of the distri- 
bution fields, and over the next 6 years the FTC submitted to Congress 
more than three factual studies on its chainstore investigation. These 
studies revealed price discrimination to be the principal evil behind 
the growing monopolization of the distribution fields, while the Com- 
mission’s studies were centered upon resellers—wholesalers and retail- 
ers—its findings, however, pointed to the chainstore’s discriminations 
as a weapon for destroying competing sellers, no less than they pointed 
to the chain’s practice of extracting discriminatory prices from their 
suppliers. 

With reference to the chains receiving an unearned advantage from 
discriminations of their suppliers, the Commission found (cf. 8. Rept. 
No. 293, 72d Cong., 1st sess., pp. 8-9) : 

1. That it had been persistent policy of the chainstores to seek out and demand 
special and unwarranted price concessions on the goods they bought. 

And with reference to the discriminations as a seller’s weapon 
against competitors, the FTC found: 

2. That the chains in many instances discriminated in the resale of merchan- 
dise by maintaining higher prices in localities where competition was absent or 
weak, and cutting prices aggressively in those localities where aggressive com- 
petition was encountered. 

Moreover, the report of the House Committee on the Judiciary 
accompanying the Patman bill, after extensive hearings on discrim- 
ination problems, expressed equal concern with the plight of inde- 
pendent manufacturers as with independent merchants: 

Your committee is of the opinion that the evidence is overwhelming that 
price discrimination practices exist to such an extent that the survival of inde- 
pendent merchants, manufacturers, and other businessmen is seriously imperiled 


and that remedial legislation is necessary (H. Rept. No. 2287, 74th Cong., 2d 
sess., on H. R. 8442, p. 3). 


Purposes of changes in section 2 (a) 

While there was no question such as is now sometimes imagined— 
that the old Clayton Act treated “injury” among customers in some 
way different from “injury” among competitors—entering into the 
considerations of the Robinson-Patman Act amendment, there were 
in fact several major reasons for this amendment. Taking up those 
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elfectuated by the language of subsections (a) and (b), they were as 
follows: 

(1) To eliminate the possible exemption for discriminations 
made “on account of” different “quantities sold,’ and substitute 
therefor an exemption for differences in the sellers’ costs. 

(2) Broaden the scope of the act to cover intrastate “injury” 
to competition, insofar as there is Federal jurisdiction. 

(3) To broaden the scope of the act to cover “injuries” to 
individual competitors, in contrast to the requirement of the old 
Clayton Act that a general injury to competitive conditions in a 
line of commerce be shown. 

(4) To give the FTC an additional weapon for coping with 
(liscriminations on quantity purchases, as is expressed in the 
quantity limit proviso and subsection (a). 

(5) To eliminate the nullifying effects of the “good faith meet- 
ing of competition” proviso of the old act. 

The two provisos of the old act providing exemptions for discrimi- 
nation made on account of “quantities sold” and for “good faith meet- 
ing of competition” were considered to be the principal loophole of the 
cld law. Speaking of the two provisos, the House report on the 
Patman bill said: 

These provisos have no materially weakened section 2 of that act, which this 
bill proposes to amend, as to render it inadequate, if not almost a nullity. Some 
of the difficulties of enforcement of this section as its standards are pointed out 


in the annual report of the Federal Trade Commission above referred to, at pages 
63 and following (H. Rept. 2287, 74th Cong., 2d sess., on H. R. 8442, p. 7). 


And the Senate report on the Robinson bill said: 


The weakness of present section 2 lies principally in the fact that: (1) It 
places no limit upon differentials permissible on account of difference in quan- 
tity; and (2) it permits discriminations to meet competition, and thus tends to 
substitute the remedies of retaliation for those of law, with destructive conse- 
quences to the central object of the bill. Liberty to meet competition which can 
be met only by price cuts at the expense of customers elsewhere, is in its unmasked 
effect the liberty to destroy competition by selling locally below cost, a weapon 
progressively the more destructive in the hands of the more powerful, and most 
deadly to the competitor of limited resources, whatever his merit and efficiency. 
While the bill as now reported closes these dangerous loopholes, it leaves the fields 
of competition free and open to the most efficient, and thus in fact protects them 
the more securely against inundations of mere power and size (S. Rept. 1502, 
74th Cong., 2d sess., on S. 3154, p. 4). 


Then commenting on the effect of the good-faith proviso as it related 
to the chains as buyers the FTC said: 


Discriminatory price concessions given to prevent the loss of a chain store’s 
business to a competing manufacturer, to prevent it manufacturing its own 
goods, or to prevent it from discouraging in its stores the sale of a given manu- 
facturer’s goods, may be strongly urged by the manufacturer as “made in good 
faith to meet competition” (S. Rept. 293, 72d Cong., Ist sess., p. 90). 


Finally, commenting on the effect of the good-faith proviso as it 
related to the chains as sellers, the FTC said: 


Variation in price between different branches of a chain would seem to be a 
discrimination, the effect of which “may be” to produce the forbidden results. It 
is one thing, however, to reach such a broad conclusion on the results of this 
practice by chains in general and quite another to prevent by legal means its 
use by some particular chain. The reason is that the Clayton Act itself specifi- 
cally permits price discrimination “in the same or different communities made in 
good faith to meet competition.” The Commission has no evidence which would 
establish that price discrimination by chain stores has not been in good faith to 
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meet competition and there is good ground to conclude that in many cases it has 
been for that purpose (op. cit. p. 96). 


Furthermore, with reference to the new language concerning exemp- 
tions for discriminations “which make only due allowance for differ- 
ences in the cost of manufacture, sale, or delivery resulting from the 
differing methods or quantities in which such commodities are sold,” 
the House report said: 


This proviso is of great importance, for while it leaves trade and industry 
free from any restriction or impediment to the adoption and use of more eco- 
nomic processes of manufacture, methods of sale, and modes of delivery, where- 
soever they may be employed in streams of production or distribution; it also 
limits the use of quantity price differentials to the sphere of actual cost differ- 
ences, Otherwise such differentials would become instruments of favor and 
privilege and weapons of competitive oppression. 

* * * * * * 

The bill neither requires nor compels the granting of discriminations or differ- 
entials of any sort, and the words “or require” are expressly inserted in both the 
above subparagraphs to make that clear. It leaves any who wish to do so en- 
tirely free to sell to all at the same price regardless of differences in cost, or to 
grant any differentials not in excess of such differences. It does not require the 
differential, if granted, to be the arithmetical equivalent of the difference. It 
is sufficient that it does not exceed it” (op. cit. pp. 9 and 10). 


And in much the same language the Senate report said: 


This proviso is of greatest importance, for while it leaves trade and industry 
free from any restriction or impediment to the adoption and use of more economic 
processes, and to the translation of appropriate shares of any savings so effected 
up and down the stream of distribution to the original producer and to the ulti- 
mate consumer, it also strictly limits the use of quantity price differences to that 
sphere, since beyond it they become instruments of favor and privilege and 
weapons of competitive oppression (op. cit. p. 5). 


“Injury” to interstate commerce 

On the matter of extending the scope of the law to cover “injury” to 
intrastate commerce, where the discriminating seller is in interstate 
commerce, the House report quoted the new phrase in subsection (a)— 


* * * where either or any of the purchases involved in such discrimination 
are in commerce * * * 


and said that it— 


is of first importance in extending the protections of this bill against the full evil 
of price discrimination, whether immediately in interstate or intrastate com- 
merce, wherever it is of such a character as tends directly to burden or affect 
interstate commerce (op. cit. p. 8). 


And the Senate report quoted the same phrase of the bill and said: 


* * * and this clause is designed to extend its scope to discriminations between 
interstate and intrastate customers, as well as between those purely interstate 
(op. cit. p. 4). 


Coming now to a fourth major purpose of the changes in section 2, 
we find a clear record of intent to prohibit discriminations having a 
substantially injurious effect upon individual competitors. The House 
report quoted the following language on section 2 (a) of the Patman 
bill, which is the language of the present statute, except for omission 
of the word “knowingly,” as follows: 

* * * where the effect of such discrimination may be substantially to lessen 
competition or tend to create a monopoly in any line of commerce, or to injure, 


destroy, or prevent competition with any person who either grants or receives the 
benefit of such discrimination, or with customers of either of them (op. cit. p. 8). 
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Then the House report went on to explain what this language was 
intended to accomplish as follows: 


This provision accomplishes a substantial broadening of a similar clause now 
contained in section 2 of the Clayton Act. The existing law has in practice 
been too restrictive in requiring a showing of general injury to competitive con- 
ditions in the line of commerce concerned, whereas the more immediately im- 
portant concern is in injury to the competitor victimized by the discrimination. 
Only through such injury in fact can the larger, general injury result. Through 
this broadening of the jurisdiction of the act, a more effective suppression of 
such injuries is possible and the more effective protection of the public interest 
at the same time is achieved (up. cit. p. 8). 


The Senate report quoted the same language as the House report 
and explained it as follows: 


This clause represents a recommended addition to the bill as referred to your 
committee. It tends to exclude from the bill otherwise harmless violations of 
its letter, but accomplishes a substantial broadening of a similar clause now con- 
tained in section 2 of the Clayton Act. The latter has in practice been too 
restrictive, in requiring a showing of general injury to competitive conditions in 
the line of commerce concerned ; whereas the more immediately important con- 
cern is in injury to the competitor victimized by the discrimination. Only 
through such injuries, in fact, can the larger general injury result, and to catch 
the weed in the seed will keep it from coming to flower (op. cit. p. 4). 


Background of section 2 (b) 


Coming now to the subsection 2 (b) defense, the background recom- 
mendation for a solution of this problem came from the Federal Trade 
Commission in its final report on the chain store investigation. The 
FTC report contained the following statement and recommendation : 


A simple solution for the uncertainties and difficulties of enforcement would 
be to prohibit unfair and unjust discrimination in price and to leave it to the 
enforcement agency, subject to review by the courts, to apply that principle to 
particular cases and situations. The soundness of and extent to which the 
present provisos would constitute valid defenses would thus become a judicial 
and not a legislative matter. [Italics added.] 


The Commission therefore recommends that section 2 of the Clayton 
Act be amended to read as follows 


It shall be unlawful for any person engaged in commerce, in any transaction 
in or affecting such commerce, either directly or indirectly to discriminate un- 
fairly or unjustly in price between different purchasers of commodities, which 
commodities are sold for use, consumption, or resale within the United States 
or any Territory thereof or the District of Columbia or any insular possession 
or other place under the jurisdiction of the United States. (Final report of 
the Federal Trade Commission on chainstore investigation, S. Doc. No. 4, Dee. 
13, 1934, 74th Cong., 1st sess., p. 96.) 


The bill introduced in the Senate and reported by the Senate Com- 
mittee on the Judiciary followed the FTC’s recommendation literally 
in that it contained no ‘reference whatever to “good faith” or to “meet- 
ing of competition.” The House bill, on the other hand, contained 
the language of the statute today. The Senate bill was amended on 
the floor of the House by insertion of the good-faith clause of the old 
Clayton Act. The conference committee agreed upon the language 
of the House bill and the statement of the managers on the p: art of 
the House accompanying the conference committee bill referred to the 
language of the Senate bill as follows: 

The Senate bill contained a further proviso—That nothing herein contained 


shall prevent discrimination in price in the same or different communities made 
in good faith to meet competition. 
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This language is found in existing law, and in the opinion of the conferees 
is one of the obstacles to enforcement of the present Clayton Act. The Senate 
receded, and the language is stricken. A provision relating to the question of 
meeting competition, intended to operate only as a rule of evidence in a proceeding 
before the Federal Trade Commission, is included in subsection (b) * * * 
(H. Rept. No. 2951, 74th Cong., 2d sess., on H. R. 8442, pp. 6 and 7). 


Further supplementing the conferee’s report, the chairman of the 
House Conferees (Mr. Utterback) submitted a more detailed report 
explaining with considerable length and clarity the meaning of each 
subsection of the Robinson-Patman bill. Since the Supreme Court 
has looked to this report for the construction of section 2 (b) defense 
in each of the several cases* which have involved this issue, it may 
be well to consider in full the section of the report dealing with “meet- 
ing competition.” Itis as follows: 


In connection with the above rule as to burden of proof, it is also provided that 
a seller may show that his lower price was made in good faith to meet an equally 
low price of a competitor, or that his furnishing of services or facilities was 
made in good faith to meet those furnished by a competitor. It is to be noted, 
however, that this does not set up the meeting of competition as an absolute bar 
to a charge of discrimination under the bill. It merely permits it to be shown in 
evidence. This provision is entirely procedural. It does not determine substan- 
tive rights, liabilities, and duties. They are fixed in the other provisions of the 
bill. It leaves it a question of fact to be determined in each case, whether the 
competition to be met was such as to justify the discrimination given, as one lying 
within the limitations laid down by the bill, and whether the way in which the 
competition was met lies within the latitude allowed by those limitations. 

This procedural provision cannot be construed as a carte blanche exemption 
to violate the bill so long as a competitor can be shown to have violated it first, 
nor so long as that competition cannot be met without the use of oppressive 
discriminations in violation of the obvious intent of the bill. 

To illustrate: The House committee hearings showed a discrimination of 15 
cents a box granted by Colgate-Palmolive Peet Co. on sales of soap to the 
A. & P. chain. Upon a complaint and hearing before the Federal Trade Com- 
mission, this proviso would permit the Colgate Co. to show in rebuttal evidence, 
if such were the fact, an equally low price made by a local soap manufacturer 
in Des Moines, lowa, to A. & P.’s retail outlets in that city; but this would not 
exonerate it from a discrimination granted to A. & P. everywhere, if otherwise in 
violation of the bill. ’ 

3ut the committee hearings show a similar discount of 15 cents a case granted 
by Procter & Gamble to the same chain. If this proviso were construed to permit 
the showing of a competing offer as an absolute bar to liability for discrimination, 
then it would nullify the act entirely at the very inception of its enforcement, 
for in nearly every case mass buyers receive similar discriminations from com- 
peting sellers of the same product. One violation of law cannot be permitted to 
justify another. As in any case of self-defense, while the attack against which 
the defense is claimed may be shown in evidence, its competency as a bar 
depends also upon whether it was a legal or illegal attack. A discrimination 
in violation of this bill is in practical effect a commercial bribe to lure the 
business of the favored customer away from the competitor, and if one bribe were 
permitted to justify another the bill would be futile to achieve its plainly in- 
tended purposes (Congressional Record, 74th Cong., 2d sess., vol. 80, pt. 9, p. 
9418). 


The conference report on the Robinson-Patman bill was agreed to by 


both Houses without any objection. It was passed by the Senate by 
an unanimous vote and was passed by the House by a vote of 290-16. 


The Robimson-Patman Act is a return to our historic antitrust policies 


The Robinson-Patman Act was passed in the decade of the National 
Industrial Recovery Act, the Miller-Tydings Act, and other such 
legislation in the business field. Hence the “philosophy” of the Robin- 








1 Corn Products Refining Co. v. FTO; Stanley v. FTO ; FTO v. Cement Inetit ° 
Standard Oil (Indiana) v. FTO. ' ae 
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son-Patman Act is sometimes confused in the popular mind with 
these and other legislative enactments which were designed to impose 
regulations upon business or to restrict competition. Indeed, con- 
fusions of this sort are deliberately cultivated in some quarters. The 
notion that the Robinson-Patman Act was intended to impose regu- 
lations or maintain prices could not be farther from the facts. The 
act was intended to lay certain ground rules which would make it 
possible to return business to the regulation of competition, the kind 
of regulation which theretofore had largely failed. 

More than half a century of experience with the growing practice 
of price discrimination in the business system had left it unmistakable 
that this practice, whether with good intent or evil, gives big sellers 
an uneconomic advantage over small sellers, and that it gives big 
buyers an unearned advantage over small competing buyers. It was 
equally clear, moreover, that the paige result of the practice is 
that small firms are either destroyed, or survive under a coercive force 
which forbids them to lower their prices but compels them to follow 
the price lead of their large, centralized competitors. Clearly, then, 
the effect of price discrimination is not a price competition, but a sys- 
tem of high, regimented prices. Furthermore, to continue to permit 
an undue abuse of bigness would inevitably result in the destruction 
and drying up of small firms, and a centralization of all business into 
the hands of a few giant corporations. 

The idea of competition involves a whole system of thought, and 
this system of thought is deeply embedded in our national philosophy. 
It is closely associated with our historic idea of “freedom,” which 
demands that we maintain an “open door” policy in economic affairs, 
so that new firms may always enter and stake their chances of success 
upon their ability to produce and sell at lower costs than their com- 
petitors, or upon their ability to produce and sell better products. 
This philenogh> is also closely associated with a kind of Darwinism 
in our thinking. We like to think of “competition” as being a process 
by which the unfit and the inefficient are continually being weeded out, 
and the “fittest” survive. Competition of this kind, we think, spurs 
the inventiveness of man, resulting in new discoveries and increased 
efficiencies. Manisfestly, however, competition cannot survive under 
the law of the jungle, wherein the strong perpetually devour the weak. 
We learned long ago that mere financial size cannot be the test which 
determines the outcome of the competitive struggle. 

The legislative history of the Robinson-Patman Act, if it is clear on 
anything, is clear on this: It was designed, not to protect particular 
classes of competitors, but to adopt a rational test of fitness, and place 
the competitive struggle squarely upon these tests. In brief, the 
“philosophy” of the Robinson-Patman Act is to remove size as the 
determinant of who shall win out in the competitive struggle, and 
place competition squarely upon the question of who can perform his 
part in the production and distribution function at the lowest cost, 
and at the same time to, free the price making from coercive, central- 
ized control, so that any business firm—not just the few top firms— 
may reduce its prices and take business away from its competitors. 

This is another way of saying what is already said in the foregoing 
excerpts from the legislative history: The Robinson-Patman Act was 
intended to provide a system of genuine competition, and an equality 
of opportunity for all. ; 
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PART III. STATUS OF THE SECTION 2 (B) DEFENSE 


In an unanimous opinion written by the late Chief Justice Stone, 
in Federal Trade Commission v. Staley Co. (324 U.S. 746, dec. 1945) 
the Supreme Court gave the fullest discussion of the section 2 (b) 
defense that had been made by the Court prior to its opinion in the 
Standard Oil (Indiana) ease. The Court relied upon the Staley opin- 
ion, or so it said, in interpreting the defense in the Standard opinion. 


The Staley and Corn Products decisions 

The Staley case involved two distinct types of price discriminations. 
The two types raise different problems under the 2 (b) defense and 
they were treated separately in parts I and II, respectively, of the 
Supreme Court’s opinion. 

Staley’s discriminatory practices dealt with in part I of the opinion 
relate to its use of a basing-point system. As a general rule Staley 
sold its glucose at delivered prices which were computed as the base 
price for glucose announced at Chicago, plus the rail freight charges 
from Chicago to the buyer’s destination. Staley’s glucose was not 
manufactured at Chicago nor shipped from that point. The Com- 
mission held that this general system of pricing was discriminatory, 
and violated section 2 (a). 

It had been Staley’s practice on occasions, however, to make certain 
deviations from its general price formula, and the FTC held these 
deviations to be discriminatory in and of themselves. For example, 
while the majority of Staley’s customers paid the formula price, 
Staley had certain favored customers to whom it sold at the carload 
price, although the purchases were made in less than carload lots. 
Similarly, at times when general price increases were made, the 
favored customers were booked far in advanced at the older, lower 
price, and frequently without the customer’s knowledge. 

The Staley Co. plead the section 2 (b) defense, claiming that it was 
simply meeting its competitor’s lower prices in good faith in both 
instances. The Supreme Court rejected Staley’s claims to the 2 (b) 
defense as a justification for both types of discriminations. Here it 
may be noted that both Staley’s general formula of pricing and its 
deviations from this formula were held to be illegal on the ground 
that each type of discrimination was assumed to have, in the factual 
situation of Staley’s industry, substantially adverse effects upon com- 
petition. According to FTC’s complaint and findings the competition 
affected was that of the buyers of glucose, among whom the discrimi- 
nations resulted in substantial inequities. 

Thus it would appear hypothetically possible at least, that in other 
situations of this kind the discriminations involved in the general 
formula of pricing might not, in the factual situation, create such 
inequalities among competing buyers as to be found to violate section 
2 (a), while deviations from the formula pricing might be found to do 
so; and conversely, it would seem hypothetically possible that in other 
factual situations the discriminations involved in the formula pricing 
might be held to violate section 2 (a) while deviations from the for- 
mula might not be so held. 

The good-faith issue involved in Staley’s general formula of pricing 

‘an best be understood by reference to the opinion in Corn Products 
Co. v. Federal Trade Commission (324 U. S. 726). The Staley and 
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Corn Products cases were companion cases, decided by the Supreme 
Court on the same day. 

The basing-point system of pricing which both Staley and the Corn 
Products Co. followed, had been followed by the latter company before 
Staley came into business. The Corn Products Co. sold at delivered 
prices. Its delivered prices were computed as its base price for glu- 
cose announced at Chicago, plus rail freight charges for shipping from 
Chicago to the buyer’s place of business. The Corn Products Co. had 
plants manufacturing glucose in both Chicago and Kansas City. 
Buyers in Kansas City were charged freight from Chicago, although 
they were supplied from Kansas City. 

The Commission found that much of the glucose is sold to candy 
inanufacturers who are in competition with one another in the sale of 
their candy ; that glucose is the principal ingredient in many varieties 
of low-priced candy which is sold on narrow margins of profit; and 
that customers for such candy may be diverted from one manufac- 
turer to another by differences in price of a small fraction of a cent 
a pound. ‘The Commission further found that candy manufacturers 
located at cities other than Chicago were at a substantial disadvantage 
in competing with candy manufacturers in Chicago, and that compe- 
tition among the candy manufacturers had been substantially injured. 
Some of the candy manufacturers at Kansas City, for example, had 
gone out of business or moved to Chicago. In the Corn Products 
decision the Court held this pricing system to be in violation of section 
2 (a) of the Robinson-Patman Act. 

Coming now to the Staley case, the essential facts are these. Staley 
priced its glucose on the same basing-point system. Staley’s plant was 
located at Decatur, I1l., and the freight cost for shipping from Chicago 
to Decatur was 18 cents. Staley therefore charged its customers lo- 

cated in Decatur 18 cents more than it charged its customers in Chica- 
go, although it incurred no freight charges in making delivery to these 
customers. Conversely, Staley « charged buyers in Chicago 18 cents less 
than buyers in Decatur and, in addition, paid 18 cents in freight 
charges, thus making a discrimination of 36 cents in favor of C hica: ago 
as agé ainst Decatur, according to the Supreme Court’s computation, 
“or 17 percent of the Chicago price.” 

To the extent that neither Staley nor the Corn Products Co. deviated 
from this general system of pricing the two companies quoted identical 
delivered prices to any particular buyer in the United States. 

Staley claimed that its price discriminations were made in good 
faith to meet the lower price of a competitor, stipulating that “this 
system of pricing was already in effect when it started in business some 
years earlier, and that it had merely adopted the Corn Products Co.’s 
pricing system. 

The Court rejected Staley’s claim in some rather strong language. 

While neither the Staley nor the Corn Products cases involved any 
charge of conspiracy, the decision of the court of appeals in the Staley 

case took judicial note of the fact that the two companies had, prior to 
the FTC’ : complaint, been charged with conspiring in violation of the 
Sherman Act to follow this same basing-point system, and that a final 
consent decree had been entered in the United States District Court for 
the Northern District of Indiana (United States v. Corn Derivatives 
Institute, et al., Equity 11634 (1932)). Replying to Staley’s claim 
74645—56—pt. 3——17 
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that it had adopted its competitor’s basing-point system in good faith 
to meet the lower prices of a competitor, the Supreme Court said: 


The Commission’s conclusion seems inescapable that respondents’ discrimina- 
tions, such as those between purchasers in Chicago and Decatur, were established 
not to meet equally low Chicago prices of competitors there, but in order to estab- 
lish elsewhere the artificially high prices whose discriminatory effect permeates 
respondents’ entire pricing system (supra, p. 756). 

* * * * * “ * 

By adopting the price system of their competitors, respondents have suc- 
ceeded in many instances in establishing an artificially high price and have thus 
Secured the benefit of the high price levels of a competitor whose costs of 
delivery are greater (supra, p. 756, 757). 

* * * ae * « * 
i But respondents argue that they have sustained their burden of proof, as 
prescribed by section 2 (b), by showing that they have adopted and followed the 
basing-point system of their competitors * * *. Thus it is the contention that 
a seller may justify a basing point delivered price system, which is otherwise 
outlawed by section 2, because other competitors are in part violating the law 
by maintaining a like system (supra, p. 753). 

* * * - * iB * 

This starting conclusion is admissible only upon the assumption that the 
statute permits a seller to maintain an otherwise unlawful system of discrimina- 
tory prices, merely because he had adopted it in its entirety, as a means of 
securing the benefits of a like unlawful system maintained by his competi- 
tors. * * * We think the conclusion is inadmissible, in view of the clear con- 
gressional purpose not to sanction by section 2 (b) the excuse that the person 
charged with a violation of the law was merely adopting a similarly unlawful 
practice of another (supra, pp. 753, 754). 

Here it should be noted that the Staley opinion cites and leans 
heavily upon the report of the chairman of the House conferees (Mr. 
Utterback) in presenting the conference report on the Robinson- 
Patman bill. It thus appears further that insofar as the basing-point 
problem discussed in part I of the Staley decision is concerned, the 
Court did not consider that there was any question of attack, lawful 
or unlawful, by one competitor upon another, nor any question of self- 
defense, but rather that both competitors were violating the law for 
their mutual benefit. 

The Court in part I said: 

The act thus places emphasis on individual competitive situations, rather than 
upon a general system of competition (supra, p. 753). 

Coming now to part II of the Staley decision, the essential facts 
are as follows: Staley had stipulated the facts as to its Senate prac- 
tices and stipulated further that the discrimination involved were, 
in the Court’s language: 

* * * made in response to verbal information received from salesmen, brokers, 
or intending purchasers, without supporting evidence, to the effect that in each 
case one or more competitors had granted or offered to grant like discrimina- 


tions. It is stipulated that respondents, “believing such report to be true, has 
then granted similar price discriminations” (supra, p. 758). 


Then the Court went on to point out: 


The record contains no statements by the persons making these reports and 
discloses no efforts by respondents to investigate or verify them, and no evidence 
of respondents’ knowledge of their informants’ character and reliability. It is 
admitted that in some instances respondents made sales upon bookings which 
they suspected had been made without knowledge of the buyers (supra, p. 758). 


In view of the above recitation of facts and others of a similar 
nature, the Court then held that Staley had failed in its burden of 
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showing that its discriminations made in the course of its deviations 
from its general pricing formula had been made in good faith to meet 
a competitor’s price offers to those buyers. Here the Court said: 

Section 2 (b) does not require the seller to justify price discriminations by 
showing that in fact they met a competitive price. But it does place on the 
seller the burden of showing that the price was made in good faith to meet a 
competitor’s. The good faith of the discrimination must be shown in the face 
of the fact that the seller is aware that his discrimination is unlawful, unless 
good faith is shown, and in circumstances which are peculiarly favorable tv 
price discrimination abuses. We agree with the Commission that the statute at 
least requires the seller, who has knowingly discriminated in price, to show 
the existence of facts which would lead a reasonably and prudent person to 
believe that the granting of a lower price would in fact meet the equally low 
price of a competitor (supra, pp. 759, 760). 

Taking the two parts of the Staley decision either together or sepa- 
rately, it thus appears clear that this opinion constructed the 2 (b) 
defense as a matter of self-defense. The Court emphasized that the 
defense applies to “individual competitive situations.” The Court 
stopped short, however, of ruling on the question whether it was to be 
self-defense against an unlawful attack or a lawful attack. That 
question was not raised. The claim to self-defense with reference 
to the basing point system was rejected on the ground that Staley was 
emulating the unlawful conduct of its competitor for the purpose of 
gaining “like benefits.” The plea of self-defense with reference to 
Staley’s discriminations in favor of individual customers was rejected 
on the ground that Staley had been insufficiently diligent in satisfying 
itself that the lower price offer of a competitor existed. 

There is some evidence, however, that the Court had in mind that 
a justificable discrimination would involve self-defense against an 
unlawful price attack. Summarizing the pertinent facts treated in 
part II of its opinion the Court said, as previously quoted, “the facts 
as stipulated were only that discriminations were made in response 
to verbal information * * * without supporting evidence, to the 
effect that in each case one or more competitors had granted or offered 
to grant like discriminations.” Thus it would seem reasonable to ex- 
pect that if the Court in the Staley opinion had in mind that justifica- 
tion was to involve self-defense against a nondiscriminatory price at- 
tack, rather than against a discriminatory price attack, it would have 
rejected Staley’s plea on the ground that it failed to meet this ele- 
mental requirement. The Court did not do so. It accepted Staley’s 
plea, as it understood it, as meeting “like discriminations” and re- 
jected the plea only on the ground that Staley had insufficient evidence 
to convince a reasonable and prudent person that it had been attacked, 
either lawfully or unlawfully. 


The Cement decision 


Unlike its complaint in the Staley and Corn Products cases, the 
FTC’s complaint in the Cement case contained a charge which was, 
in effect, that the sellers had combined and conspired to fix prices, in 
violation of section 5 of the FTC Act. That was in addition to a 
charge that the sellers had made price discriminations in violation 
of section 2 (a) of the Robinson-Patman Act. 

With reference to the price-fixing charge, the Commission held that 
the Cement Institute and its manufacturer members had taken col- 
lective action to maintain a multiple basing-point system of pricing, 
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and to do other things which resulted in any particular buyer’s receiv- 
ing identical delivered prices, terms of sale, etc., from all sellers. Al] 
buyers did not receive the same delivered price, but any particular 
buyer received the same delivered price from all sellers caring to sell 
that buyer. 

With reference to the charge that the cement companies had dis- 
criminated in prices in violation of section 2 (a) of the Robinson- 
Patman Act, the Commission held that respondents’ basing-point 
system of pricing involved a particular seller’s collecting phantom 
freight on sales made to some Siontinien, and in its absorbing freight 
charges on sales made to other locations. Thus, the varying amounts 
of phantom freight collected and freight charges absorbed resulted 
in varying net prices to the seller. The Commission charged that this 
system of pricing resulted in price discriminations within the defini- 
tion of section 2 (a) of the Robinson-Patman Act and that the 
eifect of these discriminations was to “substantially lessen competi- 
tion * * *” in violation of the act. The essence of the “lessening of 
competition” charged in this instance was not that the discriminations 
resulted in inequalities among buyers, or that competition among the 
sellers was injured in the sense that the larger sellers were abusing 
their economic power to injure or destroy smaller competing sellers, 
but that the “substantially lessening” referred to the elimination of 
competition among the sellers. The record shows that at earlier times 
in the history of this pricing system price discriminations had been 
made to injure and discipline recalcitrant sellers and to bring others 
into line with the general industrywide system of pricing, and the 
Court’s opinion makes reference to this earlier history. But the state 
of affairs which had been reached by the time the Commission’s order 
was issued was that of a general compliance with the system on the 
part of all members of the institute. 

The Supreme Court reviewed this case and in April 1948 rendered 
a 6 to 1 decision sustaining the Commission’s findings and order 
(Trade Commission v. Cement Institute et al. (333 U.S. 683), Justices 
Douglas and Jackson taking no part in the decision, and Mr. Justice 
Burton dissenting.) 

With reference to the charge that respondents violated section 5 of 
the Federal Trade Commission Act, the Court said: 

* * * The core of the charge was that the respondents had restrained and 
hindered competition in the sale and distribution of cement by means of a 
combination among themselves made effective through mutual understanding 
or agreement to employ a multiple basing-point system of pricing. It was 
alleged that this system resulted in the quotation of identical terms of sale and 
identical prices for cement by the respondents at any given point in the United 
States. This system had worked so successfully, it was further charged, that for 
many years prior to the filing of the complaint, all cement buyers throughout the 
Nation, with rare exceptions, had been unable to purchase cement for delivery 


in any given locality from any one of the respondents at a lower price or on 
more favorable terms than from any of the other respondents (supra, p. 688). 


Then in concluding upon this charge, the Court said: 


Thus we have a complaint which charged collective action by respondents 
designed to maintain a sales technique that restrained competition, detailed 
findings of collective activities by groups of respondents to achieve that end, 
then a general finding that respondents maintained the combination, and finally 
an order prohibiting the continuance of the combination. It seems impossible 
to conceive that anyone reading these findings in their entirety could doubt 
that the Commission found that respondents collectively maintained a multiple 
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basing point delivered price system for the purpose of suppressing competition 
in cement sales. The findings are sufficient. The contention that they are not 
is without substance (supra, pp. 711-712). 

Thereafter the Court’s opinion reviews the evidence in the record 
which lead it to conclude that the evidence was sufficient to support 
the Commission’s finding. 

Coming to count 2 of the Commission’s complaint, the Court said: 

The Commission found that respondents’ combination to use the multiple 
basing point delivered price sysstem had effected systematic price discrimination 
in violation of section 2 of the Clayton Act as ameded by the Robinson-Patman 
Act (supra, p. 721). 

In light of this proposition the Court considered respondents’ claim 
that their price discriminations had been “made in good faith to meet 
an equally low price of a competitor,” as provided in section 2 (b). 
Here the Court pointed out that the Commission has held “* * * that 
the effect of this discrimination was the substantial lessening of com- 
petition between respondents” (supra, p. 722), and it made no separate 
consideration of the evidence of the competitive effects apart from 
the consideration which it had already given this evidence under the 
conspiracy charge. On the contrary, the Court in this opinion took 
the position that section 2 (b) provides for the Commission to make 
out a prima facie case of violation of section 2 (a) merely upon proof 
that a discrimination in price has been made, and that respondents had 
failed in their burden of rebutting the prima facie case. Here the 
Court said: 

* * * section 2 (b) provides that proof of discrimination in price (selling 
the same kind of goods cheaper to one purchaser than to another) makes out a 
prima facie case of violation, but permits the seller to rebut “the prima facie case 


thus made by showing that his lower price * * * was made in good faith to meet 
an equally low price of a competitor” (supra, pp. 721, 722). 


In this opinion, the Court did, however, take up respondents’ argu- 
ments on the meaning of the section 2 (b) defense and declared that 
these arguments had already been answered in the Corn Products and 
Staley decisions. Amplifying further, however, on what it understood 
the Corn Products and Staley decisions to mean, the Court remarked, 
in part, as indicated below. With reference to the Staley decision, 
the Court said: 


* * * this was a direct holding that a pricing system involving both phantom 
freight and freight absorption violates section 2 (a) if under that system prices 
are computed for products actually shipped from one locality on the fiction that 
they were shipped from another (supra, p. 724). 


And, finally summarizing on the meaning of the 2 (b) defense, the 
Court said: 


Section 2 (b) permits a single company to sell one customer at a lower price 
than it sells to another if the price is “made in good faith to meet an equally low 
price of a competitor.” But this does not mean that section 2 (b) permits a 
seller to use a sales system which constantly results in his getting more money 
for like goods from some customers than he does from others. We held to the 
contrary in the Staley case. There we said that the act “speaks only of the sellers 
‘lower’ price and of that only to the extent that it is made ‘in good faith’ to 
meet an equally low price of a competitor.” The act thus places emphasis on 
individual competitive situations, rather than upon a general system of competi- 
tion (op. cit., supra, p. 725). 


While the Court did not consider the question whether it was to 
be a lawful or unlawful attack which could justify the seller in meet- 
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ing the lower price of a competitor, it does appear that it adopted the 
proposition that “the act thus places emphasis on individual competi- 
tive situations rather than upon a general system of competition” and 
that section 2 (b) does not permit “a seller to use a sales system which 
constantly results in his getting more money for like goods from some 
customers than he does from others.” 

The Standard Oil (Indiana) decision 

In 1950, the Supreme Court in Standard Oil (Indiana) v. Federal 
Trade Commission (340 U.S. 231) ruled in a 5 to 3 decision (Mr. Jus- 
tice Minton not participating) that the section 2 (b) defense, when 
successfully made out, is a complete justification for a practice of price 
discrimination and that this defense thus serves as a bar to a cease-and- 
desist order against such practice. The Court also ruled upon a num- 
ber of other things, but it may be important to consider first what the 
issue was and what arguments were made on it. 

The charge against Standard was that its practice of selling gasoline 
to certain buyers in the Detroit area at 114 cents less than it charged 
other buyers adversely affected competition among Standard’s retail 
dealers to a degree cuah died by section 2 (a) of the statute. Further- 
more, the proceedings before the FTC came to a conclusion with the 
Commission making a finding that Standard’s discriminations did in 
fact have the adverse effect prohibited by the statute. Standard had 
claimed, among other things, that its discriminations were “made in 
good faith to meet the lower price of a competitor.” 

It claimed, moreover, that this defense is a complete defense against 
the charge of violation of section 2 (a), barring the Commission from 
issuing a cease-and-desist order. The Commission accepted the evi- 
dence which Standard introduced in support of its claim that its dis- 
criminations were made in good faith to meet the lower price of a 
competitor, but the Commission refused to make a finding on the 
question whether or not Standard’s evidence successfully supported 
this claim. The Commission took the position that at the stage of the 
proceedings which had then been reached, the question whether Stand- 
ard had met competitors’ prices in good faith was irrelevant—that a 
cease-and-desist order should issue in either eventuality. More spe- 
cifically, the Commission’s position was that the 2 (b) defense was 
to be effective only in “rebutting its prima facie case” made out merely 
upon a showing that a price discrimination had been made. The Com- 
mission reasoned further that since it had already proceeded to the 
next step in the burden of proof, and shown the adverse effects of the 
discriminations in question, its cease-and-desist order should be issued 
whether or not Standard successfully made out the 2 (b) defense. In 
this position the Commissioner relied upon the language of the statute 
and statements in the legislative history, as well as statements in the 
Staley and Cement opinions, to support its contentions that section 
2 (b) was intended as a procedural matter, governing the shifting of 
the burden of proof. For example, the Staley opinion had said: 

It will be noted that the defense that the price discriminations were made in 
order to meet competition, is under the statute a matter or “rebutting” the Com- 
mission’s prima facie case (supra, p. 752). 

And in the same opinion Mr. Chief Justice Stone had said that the 2 
(b) defense: 


* * * is a matter of evidence in each case, raising a question of fact as to 
whether the competition justified the discrimination (supra, p. 746). 
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In the Standard Oil (Indiana) opinion, however, the Court held 
that the 2 (b) defense is not just a matter of rebutting the FTC’s 
prima facie case, but that the defense is a complete justification for 
the discriminatory practice, irrespective of the effects of the discrimi- 
nation. Consequently, this case was remanded to the FTC for a find- 
ing whether or not Standard’s discrimination had been “made in good 
faith to meet the lower price of a competitor.” 

In addition to the primary issue before the Court in this case, the 
Court also ruled or expressed opinions upon several other questions. 
Specifically, the majority opinion ruled, not only upon the question 
whether the 2 (b) defense is a complete justification, but on the ques- 
tion of how the defense is to be constructed. Further, it made quasi- 
legislative findings upon a number of economic questions pertaining 
to the practical effects of price discriminations and the social desira- 
bility of these practices. 

It will perhaps lead to a clearer understanding of the Court’s ruling 
upon the main question to consider its economic conclusions first. 
Here the Court not only entertained theoretical arguments about the 
effects and desirability of discriminatory practices, but during the 
course of the oral arguments it invited additional speculations in these 
fields. For example, in November 1950 Mr. William Simon, who 
argued the case as amicus curiae on the side of Standard told the 
Court: 


We believe that there is never an injury to competition when a seller does 
no more than to in good faith meet the price at which his competitors are law- 
fully selling and which they offer to his customers. [Italics added.] (See 
Transcript of Argument.) 


It was perhaps relevant to the Court’s ruling that section 2 (b) pro- 


vides a complete defense of a discriminatory practice, irrespective of 
the effects of the practice, that the Court was proceeding upon the 
premise that a discrimination to meet a competitor’s price does not in 
fact injure competition, but, on the contrary, discriminations are essen- 
tial to any competition at all. More precisely, the majority opinion 
seems clearly to think that discriminations are necessary to vigorous 
competition and that the Court’s decision in limiting discriminations 
to a meeting of competitors’ prces regrettably softens competition. 
Indeed, it is clear that the majority opinion regards the Robinson- 
Patman Act as a “kind of price control by law” calculated to lessen, 
if not stop, competition, and tht the act expresses a philosophy which is 
contrary to the Sherman Act. The opinion contains a number of sug- 
gestions to these effects. For example, at the conclusion of his opinion, 
after he had succeeded in rationalizing away most, but not quite all, 
of the law against price discrimination, Mr. Justice Burton seems to 
apologize for the incompleteness of his labors. He says: 

We need not now reconcile, in its entirety, the economic theory which underlies 
the Robinson-Patman Act with that of the Sherman and Clayton Acts. 

The above remark is footnoted to explain that “it has been suggested 
that in theory the Robinson-Patman Act as a whole is inconsistent 
with the Sherman and Clayton Acts.” And the reader is referred to 
the published writings of several economists and lawyers who have 
been unsympathetic to the Robinson-Patman Act, including two who 
have been particularly active in propagandizing against the act, and 


under circumstances which render their disinterestedness at least 
suspect. 
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Then again, earlier in this opinion, where it is decided how the 2 (b) 
defense shall be constructed, there follows a triumphant assertion : 


Actual competition, at least in this elemental form, is thus preserved. 


There were other informal expressions by the Justices joining in 
the majority opinion which make their understanding of and predilec- 
tion for discriminations unmistakable. For example: 

Justice Jackson. Do you think we have statutes of any consistent philosophy 
of business control? 

Mr. Simon. Well, I must confess that the philosophy of the Sherman Act is 
diametrically opposed to the philosophy of the Robinson-Patman Act, as the 
Federal Trade Commission construes it. 

Justice Jackson. We have vacillated and oscillated between the NRA theory, 
roughly, and the Sherman antitrust law theory ever since I can remember, and 
we are still wobbling. 

Mr. Stmon. This is the NRA theory * * * (Cf. transcript of argument.) 

The following is quoted from Mark H. Wooley, Fortune magazine, 
November 1950, page 184: 

In a series of questions Justice Jackson showed the essential conflict between 
the Robinson-Patman Act and the antitrust laws: “Is it explained how a price 
reduction is an injury to competition?’ “Is it your view that this section of the 
Robinson-Patman Act is consistent with the antitrust laws or are we trying to 
enforce two conflicting legislative policies?” “Suppose there were no Robinson- 
Patman Act. What would your clients (retail gasoline dealers) then do? Would 
they go to their suppliers and ask for a price cut?” That would help Justice 
Black and me who want to get our gasoline cheaper. The whole purpose of this 
is to avert competition from running its course. 

There is considerable evidence in the expressions quoted above and 
in the majority opinion, however, that the Court was confused as 
between a price discrimination and a price reduction. For example, 
the key factor in the Court’s reconciliation of its ruling with the legis- 
lative history of the act is to be found in the following: 

It must have been obvious to Congress that any price reduction to any dealer 
may always affect competition at that dealer’s level as well as at the dealer’s 
resale level, whether or not the reduction to the dealer is discriminatory. Like. 
wise, it must have been obvious to Congress that any price reductions initiated 
by a seller’s competitor would, if not met by the seller, affect competition at the 
beneficiary’s level or among the beneficiary’s customers just as much as if those 
reductions had been met by the seller (supra, p. 250). 


In other words, the Court missed the whole point of the law. It 
started out with the premise that in drafting the law Congress was 
trying to soften competition, but after discovering that there are some 
obvious loopholes, namely, that Congress did not prohibit nondis- 
criminatory price reductions, the Court concluded that the law could 
not suce essfully stop competition anyway. 

The minority opinion in the Standard Oil case refrains, on the 
whole, from entering into a consideration of whether discrimination 
is economically desirable or undesirable, and at one point seems to offer 
a mild rebuke to the majority for doing so. Nevertheless, it, too, pro- 
nounces statutory restrains upon discr imination to be a fetter on com- 
petition. Here one of the newly popular views of the matter, according 
to which discrimination has both good and bad competitive effects, is 
adopted and asserted without qualification. This is the view which 
holds that discriminatory selling strengthens competition among sell- 
ers but weakens competition among buyers. The minority opinion 
asserts, moreover, that when it passed the Robinson-Patman Act, Con- 
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gress, too, had recognized the supposedly conflicting effects arising 

from legal restraints upon discriminatory selling, but that Congress 

had “oby iously concluded that the greater advantage would accrue by 

fostering equal access to supplies by competing merchants. * * * 2 
The minority opinion further said: 


The need to allow sellers to meet competition in price from other sellers while 
protecting the competitors of the buyers against the buyers’ advantages gained 
from the price discrimination was a major cause of the enactment of the 1936 
Robinson-Patman Act. The Clayton Act had failed to solve the problem. 


Thus both the majority and minority views in the Standard Oil de- 
cision looked upon statutory restraints on discrimination to be an 
amelioration or lessening of competition, and the most charitable of 
these two views hold that, as against a loss of competition among sell- 
ers, there is some offsetting or overbalancing advantage to be gained 
by securing buyers against the destructive effects of ‘discriminatory 
selling. 

Unfor tunately counsel who argued the case for the Federal Trade 
Commission was not prepared to make either practical or theoretical 
arguments. 

Coming now to the Court’s construction of the section 2 (b) defense, 
although - the practical question had not been raised, it said that by 
passage of the Robinson-Patman Act Congress did not seek— 


* * * either to abolish competition or so radically to curtail it that a seller 
would have no substantial right of self-defense against a price raid by a com- 
petitor (supra, p. 249). 


Then more specifically the Court said of the 2 (b) defense: 

That still consists of the provision that wherever a lawful lower 
price of a competitor threatens to deprive a seller of a customer, the 
seller, to retain that customer, may in good faith meet that lower price 
(supra, p. 242). 

Similar statements to the effect that the price to be met must be a 
lawful price, appear at approximately seven places in this opinion. 

How did the Court decide that a violation of the law in self-defense 
is to consist of meeting a competitor’s lawful price? The answer ap- 
pears in several places. For example: 


In the Staley case, supra, most of the Court’s opinion is devoted to the con- 
sideration of the evidence introduced in support of the seller’s defense under 
section 2 (b). The discussion proceeds upon the assumption, applicable here, 
that if a competitor’s “lower price” is a lawful individual price offered to any 
of the seller’s customers, then the seller is protected, under section 2 (b), in 
making a counteroffer provided the seller proves that its counteroffer is made to 
meet in good faith its competitor’s equally low price (supra, p. 244). 


Then in a footnote the Court quotes a statement of two members 
of the FTC staff filed with the Temporary National Economic Com- 
mittee in 1941, in part, as follows: 


The right of self-defense against competitive price attacks is as vital in a 
competitive economy as the right of self-defense against personal attack (supra 
p. 247). 


2 The pertinent passages in full are as follows: 

“The public policy of the United States fosters the free enterprise system of unfettered 
competition. * * * There are, however, statutory exceptions to such unlimited competition. 
Nondiscriminatory pricing tends to weaken competition in that a seller, while otherwise 
maintaining his prices, cannot meet his antagonist’s price to get a single order or customer. 
But Congress obviously concluded that the greater advantage would accrue by fostering 


equal access to supplies by competing merchants or other purchasers in the course of 
business.” 
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And the Court also said: 


There is also a suggestion in the debates, as well as in the remarks of this 
Court in the Staley case, supra, that a competitor’s lower price, which may be 
met by a seller under the protection of section 2 (b), must be a lawful price 
(supra, p. 248). 

Unfortunately the Court’s opinion does not specify where the sug- 
gestion is to be found in the debates that the price to be met must 
be a lawful price, but the remarks impinging upon this question to be 
found in the Staley decision cit, as has been indicated, the report of 
the chairman of the House conferees (Mr. Utterback). 

It thus appears that the basic difficulty, and the nullifying effect, of 
the Standard Oil (Indiana) decision lies not in the fact that the Court 
held the section 2 (b) defense to be a complete defense, but in the fact 
that it constructed the defense to mean that a seller is justified in vio- 
lating the law to meet a lawful attack rather than to meet an unlawful 
attack. As is to be expected, arguments are being made that since a 
seller is justified in making a discrimination to meet a competitor’s 
lawful price, he may enjoy the presumption that his competitor’s 
price is lawful, and proceed with immunity.® 

Had the Court constructed the defense to mean self-defense in the 
normal sense of the term, with the burden of showing justification upon 
the defendant pleading this defense, the seller would be justified in his 
violations only where he could show that he was in dire peril, and 
where the circumstances were such that he could not prevail upon the 
policing authorities to make a timely intervention against his com- 
petition’s unlawful act. Moreover, there would normally be a reason- 
able limit on the time during which the seller could continue to meet 
a competitor’s unlawful price without obtaining legal intervention. 
As the Court did construct the 2 (b) defense however, it would appear 
to leave the law with no facility for terminating a discriminatory 
practice. Indeed, the sellers who make the lower nondiscriminatory 
prices which the Robinson-Patman Act sought to encourage lay them- 
selves open to a practical penalty for doing so. And the sellers who 
make nondiscriminatory prices, whether lower or not—as is usually 
a practical necessity for smaller sellers—provide an unending justi- 
fication for their competitors to violate the law. 

The genesis of the Court’s construction of the 2 (b) defense would 
be incomplete without some consideration of the alternative arguments 
with which the Court was presented. 

The Department of Justice allowed the FTC to assign its own 
attorney to present its case to the Court. The FTC assigned a recently 
appointed associate general counsel. He did not argue either that the 
2 (b) defense should involve meeting a lawful price or that it should 
involve meeting an unlawful price. He did not argue either that the 
defense should pertain to retaining a customer or that it should per- 
tain to acquiring a new customer. He did not dispute counsel for 


; %For example, the report cocompearing one of the bills which have been introduced 
“* * * to conform statutory law to the interpretation of sec. 2 of the Clayton Act, as 
amended * * *, recently enunciated by the Supreme Court in Standard Oil Company v. 
Federal Trade Commission,” states: 

“Certainly a seller would not be held responsible, under normal conditions, to judge at 
his peril whether his competitor could justify the lower price that was being met. ‘ompeti- 
tors do rot normally have ready access to one another’s books of account. In the ordinary 
course the seller may sefely start with the assumption that the lower price of a competitor 
which he is meeting is lawful.” 

(Cf. 8. Rept. No. 293, 82d Cong., 1st sess., to accompany S. 719, p. 6.) 
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Standard’s position of these points. His argument touched upon none 
of these things; rather, his argument was in essence that a seller’s price 
discriminations may enhance competition at the seller’s level while 
injuring competition at the reseller’s level, and that the 2 (b) defense 
should mean that the FTC would balance the benefits against the 
injury in individual situations and decide in each case where the 
greater social good lay. This argument appears to have struck the 
Court as being dangerously insufficient in provision for due process, 
for in rejecting the argument it said : 

In the absence of more explicit requirements and more specific standards of 
comparison than we have here, it is difficult to see how an injury to competition 
at a level below that of the seller can thus be balanced fairly against a justifica- 
tion for meeting the competition at the seller’s level. We hesitate to accept 
section 2 (b) as establishing such a dubious defense (supra, p. 251). 

In 1953 the FTC issued a modified finding in the remanded Standard 
Oil (Indiana) case, declaring that Standard had failed to sustain the 
burden of proving the 2 (b) defense. Thus, after 2 years of consider- 
ing the evidence, the FTC reached a conclusion that Standard’s price 
discriminations had not been made “in good faith,” stating, in part, 
as follows: 


* * * At all relevant times respondent (Standard Oil of Indiana) knew or 
had the means of knowing and should have known that the manner in which it 
priced and sold its gasoline continually created the probability of injury to com- 
petition between retail dealers who bought such gasoline at different prices and 
resold it in competition with one another. 


* * * x * . * 

* * * The Commission does not construe the words “in good faith” in section 
2 (b) as permitting that result (F'TC’s modified finding issued January 16, 1953). 

Thus the Commission appears to have reverted to a test enunciated 
in the Cement opinion, which is that the 2 (b) defense does not “permit 
a seller to use a sales system which constantly results in his getting 
more money for like goods from some customers than he does from 
others” (op. cit.) and in doing so the Commission would seem of 
necessity to have rejected the Court’s construction of the defense in 
the Standard Oil (Indiana) opinion, which construction inherently 
embraces continual discrimination. 

The FTC’s modified finding is now pending review in the Circuit 

Court of Appeals for the Seventh Circuit. If this court subscribes to 
the economic theories adopted by the Supreme Court in its opinion, 
then it probably must conclude not only that Standard has an affirma- 
tive right under the law to discriminate to meet competitor’s lower 
rices, but that Standard is creating competition and doing a socially 
veneficial thing by so doing. On the other hand, if the court adopts 
the conclusions of the congressional committees that made factual 
investigations prior to drafting the Clayton and Robinson-Patman 
Acts, it will probably conclude with a presumption that Standard’s 
discriminations are for the purpose wad have the effect of lessening 
competition between itself and its smaller competitors, and that un- 
questionably its discriminations injure competition among its retail 
dealers. As to how the court will reconcile its conclusions, in either 
case, with the Supreme Court’s legal construction of the 2 (b) de- 
fense—that will be interesting to see. 
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PART IV. STATUS OF THE SECTION 2 (C) OR “BROKERAGE” PROHIBITION 


In United States v. Lehigh Valley R. Co. (222 F. 685), decided 
April 6, 1915, certain buyers (shippers) were charged with receipt of a 
commission paid by the seller (railroad) for services by the buyers on 
their own purchases. It was charged that the buyers thereby neces- 
sarily obtained a rebate or concession in violation of section 6 of the 
Interstate Commerce Act as amended to August 24, 1912, and also 
the supplementary Elkins Act as amended June 29, 1906. The district 
court upheld the charges, upon the following reasoning: 


The railroad seeks to justify its custom by asserting the right to pay com- 
missions to those who bring it business, and in support of this proposition cities 
United States v. D. L. € W. R. Co. ((C. C.) 152 Fed. 269), where the court said: 

“The carrier has a right to employ persons to solicit business, just as it had 
a right to employ clerks and employees of all kinds to do the business, and any 
payments for such a purpose cannot constitute a rebate, concession, or discrimi- 
nation within the meaning of the act.” 

This is all true; but I do not think that the situation is brought within this 
decision when a shipper is employed, and the amount of his wage or the value 
of his services is regulated or gaged by the freight value of his shipments. The 
result may be perfectly normal (though the method is capable of great abuse) ; 
but said result in my judgment is illegal because of the bald fact that, when the 
dealings between Sheldon & Co. and the railroad are ended, Sheldon has finally 
paid less for the transportation of goods in which he had a special property, and 
as to which he was a shipper, than did other persons not engaged in the for- 
warding business. 

* * * Oa * * & 

I am quite willing to admit that in this particular instance (as is elaborately 
set forth in the answer) there is nothing wrong, dishonest, or immoral in the 
transactions complained of; but they seem to me to be against the letter of the 
law, and I am further of opinion that such letter must be strictly enforced in 
order to preserve equality among shippers, for the abuse of granting com- 
missions to any large shipper is so patent and so ancient as not to require 
further comment (ibid., p. 686). [Italics added.] 


On appeal of this decision to the Supreme Court, Mr. Justice 
Holmes delivered the unanimous decision of the Court upholding the 
district court. Lehigh Valley R. R. Co. v. United States (243 U.S. 
444), wherein the Court said: 


It is true no doubt that George W. Sheldon & Co. in the performance of the 
services for which it is paid maintains offices here and abroad, advertises the 
railroad, solicits traffic for it does various other usefur things, and, in short, 
we assume, benefits the road and earns its money, f it were allowable to earn 
money in that may. * * * (ibid., p. 446.) 

= 7” . * . * * = 


On the other hand the allowance for them [services] falls within the plain 
meaning of section 2 of the act of 1906, to which we referred above (ibid., 
p. 447). 


The Federal Trade Commission Act of 1914, provided in part (38 
Stat. 719), as follows: 


Early attempts to stop secret rebates 


Unfair methods of competition in commerce, and unfair or deceptive acts or 
practices in commerce, are hereby declared unlawful. [Italics added. ] 

The trade practice conferences conducted by the Federal Trade Commission 
during the period 1920 to 1932, showed that the majorities of members of many 
important American industries recognized the evil of the practice of concealed 
price discriminations (such as came to be prohibited by the Robinson-Patman 
Act) and the industries voluntarily cooperated with the Federal Trade Com- 
mission in defining and prohibiting the same as per se injurious to trade or 
commerce. 
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In a Federal Trade Commission pamphlet entitled “Trade Practice 
Conferences” (Government Printing Office, 1929) published July 1, 
1929, it was stated that: 


The trade practice conference affords a means through which representatives 
from an industry voluntarily assemble under auspices of the Commission for the 
purpose of considering unfair practices in their industry and collectively agree- 
ing upon and providing for their abandonment in cooperation with and with the 
support of the Commission. It is a procedure whereby business or industry may 
take the initiative in establishing self-government of business, by business and 
for business through making its own rules of business conduct, resembling, in a 
sense, its own “law merchant,” subject, of course, to sanction or acceptance by 


the Commission. 

In the course of adoption of resolutions and rules for eliminating 
unfair practices during the years 1920 to 1929, all of the practices 
(later prohibited by section 2 (c), (d), and (e) of the Robinson- 
Patman Act) came to be covered by a general prohibition which was 
absolute. Thus, the oil industry resolutions published by FTC on 
December 10, 1920, condemned “all forms of secret rebates and settle- 
ments” as being unfair methods of competition. The antihog cholera 
serum and virus resolutions published June 4, 1925, declared to be 
“practices unfair and injurious to the industry and to the public,” 
the “oranting of rebates, refunds, credits, or allowing unearned dis- 
counts to purchasers of serum and virus to induce or retain patron- 
age" as well as the “payment of specific advertising expense in behalf 
of certain purchasers, and not afforded to all purchasers, under like 
terms and conditions.” By the summer of 1928, the Commission was 
affirmatively approving the following prohibition as a part of group 
I rules for industries: 


Secret rebates.—The payment or allowance of secret rebates, refunds, credits, 


or unearned discounts, whether in the form of money or otherwise, or extending 
to certain purchasers special services or privileges not extended to all purchasers 
under like terms and conditions, is an unfair trade practice. 

See FTC pamphlet above referred to: pages 140, 142, millwork in- 
dustry group I rules pepanes July 19, 1928; pages 153, 159, flat glass 
industry, group I rules published October 15, 1928; page 179, wood- 
working machinery industry group I rules published February 11, 
1929 ; gypsum industry, rules published June 10, 1929 ; cut-stone indus- 
try rules published July 8, 1929; barn equipment industry, rules pub- 
lished July 11, 1929, ete. 

The fertilizer industry Group I rules published by FTC June 12, 
1929, included an equally sweeping rule (rule Il) which prohibited 
secret rebates and allowances “irrespective of the form they may as- 
sume” and further declared that allowances for fictitious advertising 
services and sales services violated the principle of the prohibition 
against secret rebates. 

It is of the utmost significance that several years later, during the 
period 1933 to 1935 when American industry was called upon and 
given the opportunity to formulate codes of fair competition, for pur- 
poses of the National Industrial Recovery Act of 1933, there was 
greater unanimity of the industries of America upon a trade practice 
rule prohibiting absolutely secret rebates, etc., than upon any other 
rule put into effect under the National Recovery Act. Seventy-three 
percent of more than 500 codes of fair competition, contained an 
absolute prohibition against secret rebates, substantially in the same 
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form originated in the Federal Trade Commission Trade Practice 
Conference during the period 1920 to 1929. The form of the typical 
NRA absolute prohibition read as follows: 

Secret rebates ——No member of the industry shall secretly offer or make any 
payment or allowance of a rebate, refund, commission, credit unearned discount, 
or excess allowance, whether in the form of money or otherwise, nor shall a 
member of the industry secretly offer or extend to any customer any special 
service or privilege not extended to all customers uf the same class for the pur- 
pose of influencing a sale. [Italics added.] 

See, for examples, approved codes, no. 156—Rubber manufacturing 
industry; No. 174—Rubber tire manufacturing industry; No. 201— 
Wholesaling or distributing trade; No. 215—Which covered 45,043, 
establishments doing net sale of $15,323,429,000 (1929 Census of Dis- 
tribution) ; American glassware industry, etc. ; see also; National Re- 
covery Administration, code of fair competition (Government Print- 
ing Office, 1934) , volume IV, pages 69, 82, 335, 347, volume V, pages 69, 
79, 257, 269; see also the National Recovery Administration—the 
Analysis and an Appraisal, the Brookings Institute, publication No. 
60, 1935, pages 570, 572. 

The evil of seller payments of brokerage or other compensation to 
buyers or their intermediaries on their own purchases, was most wide- 
spread and glaring in the food industry in the decade or so preceding 
the enactment of section 2 (c) of the Robinson-Patman Act, when 
monopolism was on a rampage in the food industry. 


Secret rebates prohibited by Packers and Stockyards Act of 1921 


To give the background of one court decision checking such monopo- 
listic practice of a mass buyer, section 202 of the Packers and Stock- 
yards Act of 1921, made it unlawful for any meatpacker or poultry 
handler to— 

(a) Engage in or use any unfair, unjustly discriminatory, or 
deceptive practice or device in commerce; or 

(6) Make or give, in commerce any undue or unreasonable pref- 
erence or advantage to any particular person or locality in any 
respect whatsoever. 

On November 11, 1929, Secretary Hyde of the Department of 
Agriculture, approved “Code of Trade Practices of the American 
Meat-Packing Industry.” He issued a press release dated Novem- 
ber 12, 1929, stating that this code of trade practices had been unani- 
mously agreed upon by meatpackers and meat wholesalers representing 
“at least 95 percent of the meatpacking and wholesaling industry.” 
The code stated that it was the result of encouragement expressed 
by President Coolidge, and that the purpose of the code was not only— 

* * * to eliminate wasteful, uneconomical, and unsound practices and meth- 
ods, but to condemn and prevent, as far as possible, all unfair and unethical trade 
practices and methods. 

Stating that it was “desirable in the interest of the packing industry 
and of society itself that the sale and distribution of meat and meat 
products be carried on in open and honest competition and that the 
methods employed in the packing business be fair and sound,” the 
industry resolved, in resolution 3 of the code, that, among other 
things— 

A. Secret rebates or secret concessions or secret allowances of any kind are 
unfair methods of business. * * * 
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Resolution 4 of the code similarly condemned secret allowances 
of any kind by a buyer of livestock to seller of livestock “in order 


that an equal competitive buying opportunity can be available to all 
buyers of livestock.” 


n a case decided April 30, 1934, Zrunz Pork Stores v. Wallace 
(70 F, 2d 688), the second United States Circuit Court of Appeals 
upheld an order of the Secretary of Agriculture under the Packers 
and Stockyard Act, to stop a meatpacker from paying brokerage to 
the Great Atlantic & Pacific Tea Co. on its purchases through its 
brokerage intermediary, The court said: 


The practice followed may well have been considered discriminatory and 
deceptive and, therefore, violative of the act. By the payment of the commis- 
sion, the Great Atlantic & Pacific Tea Co. received an advantage over competi- 
tors. The plan of breaching the statute was ingenious. Noell was set up as an 
independent broker, but the Great Atlantic & Pacific Tea Co. advanced wages 
and expenses. It was reimbursed for its expenditures through the 1-percent com- 
mission, and was paid the surplus. Ostensibly it had the appearance of buying 
through an independent broker, as was the practice in the trade. The petitioner 
knew Noell was turning over to the Great Atlantic & Pacific Tea Co., what was 
left of the commission after paying his expense. Petitioner was a member of 
the Institute of American Meat Packers and subscribed to its code, and it was 
easy for the petitioner to have known, as we think it did know, that Noell was 
not a bona fide broker conducting his business as other brokers did. 

The evils involved were that not only did the Great Atlantic & Pacific Tea 
Co. receive its purchases at lower prices than competitors, but it shared in 
the commissions on products sold by competitors. Through the method fol- 
lowed, it practiced a deceit on competitors who did not know the Great Atlantic 
& Pacific Tea Co. was sharing in such commissions from Noell. 

* * * * = * * 

Noell performed no service to the petitioner; his service was unquestionably 
for the benefit of the Great Atlantic & Pacific Tea Co. He did not search for 
a buyer in making sales of petitioner’s products as an independent broker might 
be obliged to do. And even assuming that the Great Atlantic & Pacific Tea Co. 
was engaged in the brokerage business, it is dificult to say that there was any 
real service performed by Noell for which 1 percent commission could properly 
be paid. 

* * * ” * * * 

Larger buyers could adopt a similar deceptive practice and likewise collect 
commissions paid by petitioner to their ostensibly independent brokers. But 
the fact that other buyers could profit by similar deceptive practice is no justifi- 
cation for its use (ibid., pp. 689-690). [Italics added.] 


Voluntary restraints failed 


The Grocery Industry Group I Rules published by FTC January 
16, 1929, contained the following elaboration upon the typical trade 


asp conference absolute prohibition of secret rebates and al- 
owances: 


Rule I. Whereas it is essential in the interest of the trade and the consuming 
public that the production and distribution of grocery products be conducted 
in accordance with sound principles of economics and justice, in order to afford 
an equal opportunity to all manufacturers and merchants and to secure effective 
competition in serving the public: Be it 

Resolved, That (1) terms of sale shall be open and strictly adhered to; (2) 
secret rebates or Secret concession or secret allowance of any kind are unfair 
methods of business; (3) price discrimination that is uneconomic or unjustly 
discriminatory is an unfair method of business. [Italics added.] 


Similarly, many of the manufacturers supplying the grocery trade 
became alarmed at the danger to their businesses which had arisen 


from the growing monopolization of the field in which they must find 
customers. And some of these too took voluntary steps to correct 
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their part in the contribution toward this growing monopoly. For 
example, the National Canners Association adopted the following 
resolution on January 27, 1928, and reaffirmed it by a subsequent 
resolution on January 19, 1934: 


Whereas, the National Canners Association recognizes that the food broker 
who acts strictly as the trustworthy representative of the canner whose account 
he has, is an important link in the chain of distribution and deserves full pay- 
ment for such trustworthy service, therefore be it 

Resolved, That the National Canners Association deplores any confusion 
that may exist concerning brokerage and urges that brokerage be regarded by 
members of this association only as a payment made by the canner to his own 
broker for services rendered and as having no other relation to the price 
charged any buyer or the representative of any buyer. 

The National Canners Association further urges that its members keep con- 
stantly in mind that brokerage is an element of cost and not of price, and 
that the party employing the broker, whether buyer or seller, is the one for 
whom the service is rendered and the one from whom he should receive com- 
pensation. 


As subsequent history proved however, voluntary rules promulgated 
by the FTC and voluntary efforts on the part of many well-meaning 
businessmen, were far from adequate to cope with monopoly-creating 
discriminations. Both direct “price” discriminations and indirect 
discriminations carried through the guise of brokerage “allowances,” 
advertising “allowances,” service “gtlowarition,” etc., continued and, 
with the business depression of the early 1930’s, grew to menacing 
proportions. (See, for example, the Federal Trade Commission re- 
ports on its chainstore investigation, op. cit.) As an independent 
retail grocer (who was also a director of the National Association of 
Retail Grocers) stated the matter to the House Committee on the 
Judiciary during the hearing on the Robinson-Patman bill (H. R. 
8442) in July of 1935: 


For years we have suffered on account of brokerage allowance; we have 
suffered on account of advertising allowance; we have suffered on account of 
quantity discounts * * * (ibid., p. 53). 

Bg * * * ~ * = 

The whole subject of brokerage in the food game is a joke. Everybody gets 
a brokerage except the legitimate broker. The wholesaler or a chain store will 
set up a brokerage company, pay a man to manage it, and then pass to their 
credit all of the brokerage received less the cost of doing business. They thus 
receive unfair advantages. 

+ * * % * oe 

The present condition of affairs in the food industry has put thousands of 
salesmen out of work. It has driven many brokers out of business. It has closed 
the doors of many wholesale grocers and has shut up thousands of retail grocers 
all over the country. All of these men were engaged in useful and gainful 
occupations. Many of them are now on the relief roll * * * (ibid., p. 58) 
[Italics added.] 


Indirect discrimination under the Robinson-Patman bills 

During the debates on the Robinson and Patman bills, discrimina- 
tions through the guise of brokerage and service allowances, and other 
devices by which special advantages could be passed between the sup- 
plier and a favored or coercive buyer were as much a concern as open 
discriminations in price. On May 27, 1936, Mr. Patman told the House 
about the central purpose of the bill (80th Congressional Record 
8111) : 


Mr. Parman. * * * It is not a bill that discriminates against any class or 
group. It is not a bill that will shelter the independent merchants of this 
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country or regard the inefficient retail merchant, but it is a bill to give equal 
rights, equal privileges, and equal benefits to all alike who are in the same posi- 
tion, purchase the same quantities under the same circumstances. * * * 


And in the same address Mr. Patman said: 


What are the objectives of this bill? Mr. Chairman, there has grown up in 
this country a policy in business that a few rich, powerful organizations by 
reason of their size and their ability to coerce and intimidate manufacturers 
have forced those manufacturers to give them their goods at a lower price than 
they give to independent merchants under the same and similar circumstances 
and for the same quantities of goods. Is that right or wrong? It is wrong. We 
are attempting to stop it. * * * 


One great concern in America last year compelled manufacturers to pay it 
$8 million in pseudo-advertising allowance and pseudo-brokerage charges * * *.” 


The Committees on the Judiciary of both the Senate and the House 
of Representatives reported on the evil of the so-called brokerage 


allowance (H. Rept. No. 2287, Mar. 31, 1936; S. Rept. 1502, Jan. 16, 
1936, 74th Cong. 2d sess.) as follows: 


Among the prevalent modes of discrimination at which this bill is directed 
is the practice of certain large buyers to demand the allowance of brokerage 
direct to them upon their purchases, or its payments to an employee, agent, or 
corporate subsidiary whom they set up in the guise of a broker, and through 
whom they demand that sales to them be made. [Italics added.] 


Both committees found that such payments were in truth price dis- 
criminations which traders sought to conceal by unsupportable claims 
that the payments were for true services rendered by the buyer to the 
seller. Thus, the House committee was of the opinion that the practice 
constituted an “* * * * abuse of the brokerage function for purposes 
of oppressive discrimination.” 

In order to expose this abuse of the brokerage function, the Senate 


as well as the House committee defined true brokerage services as 
follows: 


* * * * The true broker serves either as representative of the seller to find him 
market outlets or as representative of the buyer to find him sources of supply. 
In either case he discharges functions which must otherwise be performed by the 
parties themselves through their own selling or buying departments, with their 
respective attendant costs. Which method is chosen depends presumptively upon 
which is found more economical in the particular case; but whichever method 
is chosen, its cost is the necessary and natural cost of a business function which 
cannot be escaped. It is for this reason that, when free of the coercive influ- 
ence of mass buying power, discounts in lieu of brokerage are not usually accorded 
to buyers who deal with the seller direct, since such sales must bear instead 
their appropriate sare of the seller's own selling cost. [Italics added.] 


Having thus defined true brokerage services, the committee reports 
went on to explain why buyers, or their intermediaries, do not perform 
as a broker for the seller in transacting their purchases: 


* * * But the positions of buyer and seller are by nature adverse, and it is a 
contradiction in terms incompatible with this natural function for an inter- 
mediary to claim to be rendering services for the seller when he is acting in fact 
for or under the control of the buyer, and no seller can be expected to pay such 
an intermediary so controlled for such services unless compelled to do so by 
coercive influences in compromise of his natural interest. * * * The relation 
of the broker to his client is a fiduciary one. To collect from a client for services 
rendered in the interest of a party adverse to him, is a violation of that relation- 
ship; and to protect those who deal in the streams of commerce against breaches 
of faith in its relations of trust, is to foster confidence in its processes and pro- 
mote its wholesomeness and volume. [Italics added.] 


Section 2 (c) prohibited payments of brokerage “except for services 
rendered in connection with the sale or purchase of goods,” and the 
74645—56—pt. 3——18 
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committees’ reports made it clear that this statutory exception had 
reference to true brokerage (sales) services. Thus the reports stated : 


Whether employed by the buyer in good faith to find a source of supply, or by 
the seller to find a market, the broker so employed discharges a sound economic 
function and is entitled to appropriate compensation by the one in whose interest 
he so serves (H. Rept. 2287, p. 15). 


In other words, section 2 fully recognizes that the seller’s costs for 
doing business with some buyers may be more than for other buyers, 
and subsection (a) sets out absolute exemptions for price differences 
up to the full amount of these cost differences. But the committees 
pointedly recognized, and subsection (c) prohibits, the absurdity that 
one customer of the seller is entitled to a fee for his decision to pur- 
chase while another customer of the same seller is not. So too, the 
committee reports made it perfectly clear that to be effective, section 
2 (c) had to prohibit absolutely brokerage payments for fictitious sales 
services—services which buyers or their intermediaries are incapable 
of performing for sellers: 


* * * But to permit its payment or allowance where no such service is ren- 
dered, where in fact, if a “broker,” so labeled, enters the picture at all, it is one 
whom the buyer points out to the seller, rather than one who brings the buyer 
to the seller, would render the section a nullity (ibid., p. 15). [Italics added.] 


The House report clearly summarized the committee’s intent to 
make the prohibition absolute as follows: 


Section (b)* permits the payment of compensation by a seller to his broker 
or agent for services actually rendered in his behalf: Likewise by a buyer to his 
broker or agent for services in connection with the purchase of goods actually 
rendered in his behalf; but it prohibits the direct or indirect payment of broker- 
age except for such [i. e., true sales] services rendered. It prohibits its allowance 
by the buyer direct to the seller, or by the seller direct to the buyer; and it pro- 
hibits its payment by either to an agent or intermediary active in fact for or in 
behalf, or subject to the direct or indirect control, of the other (ibid., p. 15). 
[Italics added. ] 


That the prohibition was intended to apply absolutely to all buyers 
or their intermediaries, regardless whether they were chains or inde- 
pendents or cooperatives, is perfectly clear from the legislative his- 
tory. Thus in the hearing before the House Committee on the Judi- 
ciary on the Robinson-Patman bill (H. R. 8442, 74th Cong., 1st sess., 
July 10, 1935) the following colloquy occurred : 


Mr. Parman. Mr. Chairman, H. R. 8442 was introduced by me in the 
House * * *, We recognize, in the introduction of this bill, the rights of chain- 
stores and mail-order houses to do business. They have just as much right to 
do business in this country as anyone else. This bill is not intended to destroy 
any right or benefit that they have—that they should have; this bill proposes to 
give all of the independent merchants of this country the same rights, privileges, 
benefits, and opportunities as the larger chains or concerns receive, and no more. 
In other words, it is a bill not to grant special privileges but to deny special 
privileges and benefits to a few, and to give equal rights to all and special 
privileges to none (ibid., p. 4). 

* * * * . + * 

Mr. CELLER. Would your bill militate against these voluntary chains or prevent 
their getting rebates? 

Mr. PATMAN. It would give them the same benefits as the independents, give 
them the same benefits as the chuins. 

. * 7 + . a « 


#In the final bill this section became sec. 2 (c). 
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The conference report (H. Rept. 2951, 74th Cong., 2d sess.) con- 
tained the same summary as the House report (above quoted) as to 

the committees’ and managers’ intent that the prohibition be absolute 
as provided in section 2 (c). 

When the conference report on 2 (c) was being considered (80 Con- 
gressional Record, pp. 9413-9422), the House manager (Mr. Utter- 
back) explained the language in section 2 (c), as follows: 

The bill prohibits payment or allowance of brokerage or commission except 
for services rendered. As explained more fully in the report of the House Com- 
mittee on the Judiciary, this refers to true brokerage services rendered in fact 
for the party who pays for them, whether he be an agent employed and paid by 
the buyer to find sources of supply. As the bill further enumerates, it prohibits 
the payment or allowance of commissions or brokerage on the purchase or sale 
of goods either to the other party to the transaction or to an intermediary who 
is acting in fact for or under the control of the other party to the transaction ; 
that is, the party other than the one who pays the commission or brokerage in 
question. There is nothing in the bill that requires the employment of a broker ; 
there is nothing to prevent sales direct from seller to buyer. But if an inter- 
mediary is employed, and is in fact acting for or under the control of the buyer, 
then the seller cannot pay him. Or if he is acting for or under the control of the 
seller, then the buyer cannot pay him. [Italics added.] 


Review of nine court decisions 

Since the Robinson-Patman Act was passed, the Federal Trade 
Commission has issued cease-and-desist orders in a large number of 
section 2 (c) cases. At least nine of these cases have been carried to 
the United States circuit courts of appeals, which have all upheld the 
Commission’s orders. In four cases appeals have been made to the 
Supreme Court for review, but the Supreme Court refused to review 
the cases. Biddle Purchasing v. F. T. C., 96 F. 2d 687 (2d CCA, 
1938), cert. den, 305 U. S. 634; Oliver Bros. v. F. T. C., 102 F. 2d 763 
(4th CCA, 1939); Great A & P Tea Co. v. F. T. C., 106 F. 2d 667 
(8d CCA, 1939). cert. den. 308 U. S. 625, rehearing denied, 309 U.S. 
694; Webb- owen Co.v. F.T.C., 109 F. 2d 268 (5th COA, 1940), 
cert. den. 310 U. S. 638; ; Quality Bakers of America v. F.T.C., 114 F. 
2d 393 (1st CCA, 1940) ; ; Modern Marketing Service v. F. T. C., 149 
F. 2d 970 (7th CCA, 1945) ; F. 7. C. v. Herzog, 150 F. 2d 450 (24 CCA, 
1945) ; Southgate Brokerage Co.v. F. T. C., 150 F. 2d 607 (4th CCA 
1945), cert. den. 326 U. S. 774; Independent Grocers A. D. Co. v. 
F.T. C., 203 F. 2d 941 (7th CCA, 1955). 

The first case adjudicated under section 2 (c), Biddle Purchasing 
Co. v. Federal Trade Commission, 96 F. 2d 687, certiorari denied by 
the Supreme Court (305 U. S. 634), involved a buyer intermediary 
in the form of a corporation which was not affiliated with either buyers 
or sellers through stock ownership, but was an independent broker 
employed as purchasing agent of a number of wholesale distributors 
of food products, ibid., p. 689). In this case, the Second United States 
Circuit Court of Appeals ruled, on May 2, 1938: 

Section 2 (c) contains no classification provision nor is there anything in it 
which would justify the conclusion that it would not be uniformly applied. It in 
now way supports the theory that the relative size of businesses coming within its 
purview or other differing plans or organization determine the questions as to 
whether or not violations of the statute occur (ibid., 690). 

The court noted that the Biddle Co.’s brokerage business consisted 
of providing trade information and purchasing services for whole- 
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salers and jobbers throughout the country; that the Biddle Co. re- 
ceived its compensation solely from the buyers and that the brokerage 
payments it received from the sellers on the buyer’s purchases were 
passed on to the buyers. 

The Court said: 


Congress intended to prohibit such payments as an unfair trade practice 
* * * It is manifest that the words “except for services rendered in connection 
with the sale or purchase of goods” prohibit payments which were made here to 
the buyers. 

cS & * a * + * 

Congress must have intended that payments by sellers should not be made 
to buyers through anyone acting as agent for the buyer * * *. As the House 
and Senate committees said, the intermediary is entitled to nothing more than 
“appropriate compensation by the one in whose interest he so serves,” and one 
who acts in such capacity may not receive fees from the seller when he is under 
contract and does in fact turn over such fees to the buyer (ibid., p. 691). 

oe ” + * * = * 

Congress may have had in mind that one of the principal evils inherent in 
the payment of brokerage fees by the seller to the buyer directly or through an 
intermediary, is the fact that this practice makes it possible for the seller to 
discriminate in price without seeming to do so. If a price discount is given as a 
brokerage payment to a controlled intermediary, it may be and often is con- 
cealed from other customers of the seller. One of the main objectives of section 
2 (c) was to force price discriminations out into the open where they would be 
subject to the scrutiny of those interested, particularly competing buyers (ibid., 
p. 692). [Italics added.] 

Section 2 (c) was clearly intended to restore equality of opportunity in business 
by strengthening the antitrust laws through protecting trade and commerce 
against unfair practices and unlawful price discriminations. The power of Con- 
gress to define this trade practice and declare it to be unfair cannot be doubted 
(ibid., p. 692). [Italics added.] 


The Court held that section 2 (c) was a valid exercise by Congress of 
its power under the Constitution to regulate commerce and did not vio- 
late the due process clause of the fifth amendment to the Constitution 
(ibid., p. 692). 

The Second case adjudicated under section 2 (c), Oliver Bros. v. Fed- 
eral Trade Commission (102 F, 2d 763), involved a buyer interme- 
diary similar to Biddle, in that he was an independent broker em- 
ployed as purchasing agent for over 300 wholesale distributors of au- 
tomobile, electrical, radio, mill, machine, plumbing, steam, and hard- 
ware supplies. It was stipulated that the record describing the busi- 
ness practices in the Biddle case correctly described the business prac- 
tices of Oliver. In the Oliver case, the Fourth United States Circuit 
Court of Appeals quoted section 2 (c) and said: 


The language of this section is so clear that there is no occasion to resort to 
the reports of Congress to ascertain what was intended (ibid., p. 767). 


The court nevertheless quoted the House and conference committee 
reports explaining section 2 (c) ; and, ruling that section 2 (c) did not 
violate the due process clause of the fifth amendment to the Constitu- 
tion, the Court made it perfectly clear that section 2 (c) was intended 
to prohibit all classes of buyers and buyers’ intermediaries from re- 
ceiving brokerage on their purchases: 

It is addressed to a definite evil in interstate trade and commerce which Con- 
gress has full power to regulate. Itis uniform in operation and applies to all per- 


sons alike. It is not arbitrary or unreasonable, but is directed toward the elimi- 
nation of hidden discriminations in price which are thought to be injurious to the 
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proper operaton of a free competitive system of trade and commerce and to have 
a tendency to promote unreasonable restraints and monopolization (ibid., p. 768). 
[Italics added.] 


* * * * * * 7 


It is argued that the act was directed at the practices of chain stores 
in using the force of great buying power to obtain these concessions from 
the seller. Jt is swficient answer that the act makes no distinction as to 
size and shows no intention to give the small any more than the great the 
right to receive brokerage commissions on their purchases. Because of the 
buying power possessed by purchasing agents, whether representing chains or 
independent dealers, sellers may be willing to allow them brokerage com- 
missions earned in the sense that the sellers are thus enabled to sell goods 
without resorting to other sales devices; but the fact remains that the buyer 
who receives the brokerage allowed his purchasing agent receives an advan- 
tage, and a concealed advantage, which the buyer who purchases directly 
from the dealer does not receive. It was this sort of discrimination, we 
think, which it was the purpose of this section of the act to forbid (ibid., 771). 
[Italics added.] 


Moreover, the Court made it clear that incidental benefits to sellers 
from services performed by buyers, or their intermediaries, on their 
own purchases, cannot serve to qualify such services as true broker- 
age or sales services rendered to the sellers. The Court reviewed 
Oliver's services as follows: 


It has an office in New York and a branch office in Chicago. It has sey- 
eral salesmen who travel throughout the United States to solicit distribu- 
ting concerns to purchase its market information and purchasing services, 
and who, at times, contact manufacturers and processors. It has also a num- 
ber of buyers and assistant buyers who place orders for its subscribers and 
deal with manufacturers, processors, and producers in their behalf. It ex- 
amines and tests the wares of such manufacturers and producers and ob- 
tains from them prices and descriptions of goods which it sends to its sub- 
scribers. It furnishes the subscribers a looseleaf price book, showing the 
prices and sources of supply of the merchandise in which they are inter- 
ested, and keeps this book current by the issuance of price sheets and bul- 
letins from time to time, as prices and sources of supply change. It also 
makes purchases for its information service and gives them the benefit of 
the brokerage commissions which it collects from the sellers upon such pur- 
chases (ibid., p. 764). 


And the Court noted that there was evidence that sellers derived 
benefit from dealings with Oliver: 


Briefly stated, this evidence is to the effect that these sellers furnish Oliver 
lists and prices of what they have to sell; that, in sending out circulars to its 
subscribers, Oliver brings about a sale of the goods more satisfactorily than a 
broker would do; and that for this reason brokerage commissions are allowed 
Oliver on sales resulting from the Oliver service. On the basis of this evidence, 
petitioners contend that the Commission should have found that Oliver renders 
a service to the sellers which justifies the commissions paid, * * * (ibid., p. 766). 


The Court nevertheless ruled as follows: 


Oliver is the agent of the buyers, not of the sellers. The services rendered 
in advising the buyers as to the character and prices of sellers’ merchandise 
are services rendered the buyers under their contracts, and are services rendered 
in the purchase and not in the sale of the goods. While such services resulting 
in sales by the sellers and obviating, no doubt, the adoption of other sales devices, 
are of undoubted benefit to them, this benefit is incidental and is an entirely 
different thing from the rendering of services by an agent responsible to the 
seller as principal. If it were a sufficient basis to bring the allowance of broker- 
age commissions within the exception of the section, every purchasing agent for a 
chain of stores might lawfully receive such commissions; for he does for the 
stores of his chain precisely what is done by Oliver for the subscribers to its 
service and benefits the sellers in making sales in precisely the same way. We 
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have no doubt that it was just this sort of thing that it wag the purpose of the 
act to prevent (ibid., p. 770). [Italics added. ] 
* * * * 


* * * 


For compensation received by a buyer for services rendered by him or his 
agent to come within the excepting clause of section 2 (c) of the statute, we 
think that such services must be such as the seller was bound to render in 
connection with the sale, not such as were performed by the buyer in connection 
with the purchase or such as were rendered to him by his agents to enable him 
to purchase (ibid., p. 771). [Italics added.] 


The third case adjudicated under section 2 (c), Great Atlantic & 
Pacific Tea Co. v. Federal Trade Commission (106 F. 2d 667, certi- 
orari denied by the Supreme Court (308 U. S. 625), rehearing denied 
(309 U. S. 694), involved buyer controlled intermediaries who were 
salaried employees of a chain of grocery stores, employed to find 
sources of supply for the chain’s stores. In this case, the Third 
United States Circuit Court of Appeals on September 22, 1939, agreed 
with the Second United States Circuit Court of Appeals in Biddle 


and the Fourth United States Circuit Court of Appeals in Oliver, 
that section 2 (c)— 


* * * expresses an absolute prohibition of the payment of brokerage or com- 


pensation in lieu thereof to the buyer upon the buyer’s own purchases (ibid., p. 
673). 


The court added: 


At each stage of its enactment, paragraph (c) was declared to be an absolute 
prohibition of the payments of brokerage to buyers or buyers’ representatives or 
agents. Such is the plain intent of the Congress and thus we construe the 
statute. Any other result would frustrate the intent of Congress (ibid., p. 674). 
[Italics added.] 


The court likewise held that section 2 (c) was a proper exercise by 
Congress of its power to do away with the named abuse, and did not 
violate the fifth amendment to the Constitution (ibid. 678). And the 
court was of the opinion that the services performed by buyers or 
their intermediaries in connection with their own purchases, regard- 
less of their value to the sellers, are not true brokerage or sales serv- 
ices to the sellers. The court reviewed the services of the Atlantic & 
Pacific’s field-buying agents, as follows: 


The petitioner points out that the field buyers furnish sellers with certain 
services. For example, the record shows that they exchange information as to 
market conditions with sellers. They visit manufacturing establishments and 
advise managers as to methods whereby the quality of commodities may be 
improved. They also advise manufacturers as to the sizes of containers. They 
furnish sellers with traffic information as to the routing of commodities pur- 
chased by the petitioner. When sellers are threatened with a glut of com- 
modities which may break the market, the field-buying agents call the existence 
of such conditions to the attention of the divisional purchasing directors who 
endeavor to relieve the glut by buying commodities. 

The petitioner contends that these services are of great value and exceed 
those customarily rendered by brokers, and takes the positio that heste fielb 
those customarily rendered by brokers, and takes the position that these field 
buying agents “perform substantially the same services and functions as a broker, 
namely, to bring buyer and seller together; to act as intermediary and to serve 
both” and that sellers did not sell “to the fieldman but through him, and that, in 
consequence, their sales to the petitioner were not direct sales.” The petitioner 
also contends that one of the outstanding services rendered by the field buying 
agents is in preventing sellers from selling their products or commodities at too 
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low a price. The commissioner found as a fact, however, that “the loyalty and 
allegiance” of the field buying agents “are due solely to the respondent and in all 
matters and transactions participated in by said field buying agents relative to 
or in connection with the business of respondent or the purchase of commodities 
by or the sale thereof to the respondent, said field buying agents devote their 
loyalty and allegiance solely to the respondent” (ibid., p. 670). 


Finally, the Court pointed out the capacity for oppressive, con- 
cealed price discriminations, which would arise if the fiction were 
allowed that one person can act as both buyer and seller in a single 
transaction. 


The petitioner takes the position that its field buying agents may act properly 
both as agents for the petitioner and for those that sell to it; that is to say, may 
serve both as the agents of the vendee and the vendors. The question presented, 
however, is not one of propriety of agents serving in dual capacity. Such a course 
was not prohibited by the common law if the status of the dual agency was dis- 
closed fully. The question presented for our consideration is simply whether or 
not the vendee may be compensated for services rendered by the vendee’s agent 
acting as agent for the vendors. It is obvious that dual representation by agents 
opens a wide field for fraud and oppression. Conflicting interests are always 
engaged when an attempt is made by buyers and sellers to arrive at a market 
price for commodities. We entertain no doubt that it was the intention of Con- 
gress to prevent dual representation by agents purporting to deal on behalf of both 
buyer and seller. For this reason, paragraph (c) is framed by disjunctives. 
The edge of the paragraph cuts two ways, prohibiting the payment or receipt of 
commissions, discounts or brokerage to the adversary party by the other’s agent. 
The phrase “except for services rendered” is employed by Congress to indicate 
that if there be compensation to an agent it must be for bona fide brokerage, viz, 
for actual services rendered to his principal by the agent. The agent cannot 
serve two masters, simultaneously rendering services in an arm’s-length trans- 
action to both. While the phrase “for services rendered,” does not prohibit pay- 
ment by the seller to his broker for bona fide brokerage services, it requires that 
such service be rendered by the broker to the person who has engaged him. Jn 
short, a buying and selling service cannot be combined in one person (ibid., pp. 
674-675). [Italics added.] 

* * * e e * * 

The fourth case adjudicated under section 2 (c), Webb-Crawford 
Co. v. Federal Trade Commission (109 F. 2d 268) , decided January 30, 
1940, certiorari denied by the Supreme Court (310 U. S. 638), involved 
a buyer-intermediary in the form of brokerage partnership which 
owned and controlled a wholesale distributor. In this case, the Fifth 
United States Circuit Court of Appeals likewise condemned the prac- 
tice of sellers paying brokerage to a buyer’s intermediary, saying: 

The Congress considered the effect on commerce of the things named in 
subsection (c), and absolutely prohibited them (ibid., p. 269). 

The fifth case adjudicated under section 2 (c), Quality Baker of 
America v. Federal Trade Commission (114 F. 2d 393, decided Septem- 
ber 6, 1940), involved a buyer intermediary in the form of a corpora- 
tion, all the stock of which was owned by members of a voluntary, un- 
incorporated association, and whose membership comprised some 70 
wholesale baking concerns located in various parts of the country 
(ibid., 395). In condemning the practice of sellers paying brokerage 
to this intermediary on the buyer’s own purchases, the Court reviewed 
the services performed by the “service company” and said: 

Undoubtedly, the sellers received valuable benefits and advantages from 
the business given them by the service company other than the ordinary profits 


on the sales. For instance, they were saved the expense incident to obtaining 
the business and dealing separately with numerous customers taking a large 
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amount of merchandise. In that way and to that extent the service company 
rendered services and had contractual relationship with the sellers. For those 
benefits the sellers were willing to pay and did pay and, no doubt, after such a 
course of dealing had been established, it was considered by all parties that 
there was an implied agreement to pay, but it is a mistake to assume that the 
payments made were other than essentially commissions on the sales or to 
suppose that such a practice was lawful after the passage of the Robinson- 
Patman Act. 

The petitioners contend that by the language in paragraph (c), above 
quoted, reading “except for services rendered in connection with the sale or 
purchase of goods,” the Congress recognizes that a buyer, or his agent, may 
perform services for the seller in connection with the transaction for which 
the seller may pay and the buyer or his agent receive compensation by way of 
a brokerage fee or commission on the sale. We do not take such a view of the 
paragraph. The construction contended for makes much of its language mean- 
ingless ; it does violence to the purpose of the act and has been explicitly rejected 
in other circuits. Jt is plain enough that the paragraph, taken as a whole, is 
framed to prohibit the payment of brokerage in any guise by one party to the 
other, of the other’s agent, at the same time expressly recognizing and saving 
the right of either party to pay his own agent for services rendered in connection 
with the sale or purchase” (ibid., p. 398). [Italics added.] 

* * cs * * * * 

There is no prohibition against an agent’s accepting money for services 
rendered his principal. In fact, it is expressly provided f or by the language in 
the statute. The objection is the acceptance of money for the other party’s 
principal (ibid., p. 399). [Italics added.] 


The sixth case adjudicated under section 2 (c), Modern Marketing 
Service v. Federal Trade Commission (149 F. 2d 970, decided June 13, 
1945), involved a corporation which was not affiliated with the buyers 
or sellers through stock-ownership (ibid., p. 976) but was nevertheless 
under the control of an organized voluntary group of wholesale 
grocers and their affiliated retail food stores known as Red and White. 
The Court noted that the intermediary maintained a merchandising, 
advertising, and a store-development service; that is distributed to the 
buyers price lists of commodities manufactured by sellers with whom 
it had working arrangements; that its employees called upon the buy- 

ers to promote the sale of Red and White branded stock through them ; 
ths at the amount of brokerage payments received by it from the sellers 
on the buyers’ purchases was paid by it to the buyers as advertising 
allowances to promote the sale of Red and White branded produets 
through the buyers (ibid., p. 975) ; that the store-development commit- 
tee was organized to promote the affiliation of retail outlets with the 
buyers and to promote the Red and White brand of products to the 
retail outlets; that conventions of the buyers and their retail affiliated 
Red and White stores were held annually to build up the enthusiasm 
for Red and White branded products; that suggestive bulletins were 
distributed to the buyers and by them to the retail stores regarding 
superv ision and management of such stores (ibid., pp. 976-978). The 
Seventh United States Circuit Court of Appeals concluded that the 
intermediary was not “a bona fide brokerage agent of the sellers” 


(ibid., p. 977). The court reached this conclusion upon the following 
reasoning: 


We assume—in fact, we think the proof shows—that such services were 
genuine and of benefit to such sellers. * * * (ibid., p. 978). 

It does not seem unreasonable, as argued by petitioners, that money thus 
expended for advertising increased the consumer demand for Red and White 
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products and therefore was of benefit to the manufacturer as the seller of such 
products. On the other hand, it must be conceded that such advertising was for 
the benefit of Red and White stockholders and buyers; in fact, we think it was 
for their primary benefit, * * * (ibid., p. D79). 

The seventh case adjudicated under section 2 (c), Yederal Trade 
Commission v. Herzog (150 F. 2d 450, decided July 16, 1945), involved 
a buyer intermediary in the form of a firm of independent brokers 
engaged as commission resident buyers for fur garment retailers and 
department stores. The intermediary called upon various fur gar- 
ment manufacturers and placed the buyers’ or ee “at the most ad- 

rantageous price from the the standpoint of the buyer”; the inter- 
mediary received its commissions from the sellers, paid none of the 
commissions to the buyers and received no compensation from the 
buyers (ibid., p. 451). The Second United States Circuit Court of 
Appeals held ‘the receipt by the intermediary of commissions from the 
sellers “results in a price discrimination in favor of the retailers who 
do business with the respondents (the intermediary), and is contrary 
to the purpose and the language of the statute” (ibid., p. 452 

The eighth case adjudicated ‘under section 2 (c), Southgate Broker- 
age Co. v. Federal Trade Commission (150 F. 2d 607, dec ided July 16, 
1945, certiorari denied by the Supreme Court (326 U. S. 774)), in- 
volved a firm which acted as an independent food broker for sellers, 
but also bought and sold merchandise for its own account. On pur- 
chases for its own account the firm received brokerage on the pur- 
chases. Concerning the absoluteness of the prohibition in section 2 
(ec), the Fourth U nited States Circuit Court of Appeals made this 
ruling: 

“It is argued that the section is not applicable here because the 
receipt by the company of brokerage from the sellers results in no dis- 
crimination against the buyers, since the company sells only to whole- 

salers, who pay the prices that they would otherwise pay if the sales 
were made to them through the brokers. It is said that a distributor, 
such as the company, renders to the wholesale trade the service that a 
broker ordinarily performs, and that no discrimination is involved 
in allowing such distributor the ordinary broker’s commissions. TJ he 
answer is that price discrimination, which is covered by section 2 (a) 
of the act (15 U.S. C. A. 13 (a)), is not necessary to a violation of 
section 2 (c), quoted above, which specifically forbids the payment of 
brokerage by the seller to the buyer or the buyer’s agent” (ibid., 
p. 609). [Italics added. | 

And concerning the argument that services rendered by the buyer on 
its own purchases were services to the sellers, the Court said: 

We are not impressed with the argument that the company renders services 
to those from whom it purchases, within the meaning of the exception to subsec- 
tion (c) quoted above. The services which the company proposed to show by 
the evidence that was excluded are services rendered to itself, as purchaser, 
owner, and subsequent seller of the goods purchased, and not to those from whom 
it has purchased them. It is immaterial that those persons are benefited by the 
fact that the company purchases from them the goods which it subsequently 
resell. The crucial fact is that all of the services upon which it relies are 
services rendcred in connection with its own purchase, ownership, or resale 
of the goods; and these services it renders, not to those from whom the goods 
are purchased, but to itself (ibid., p. 610). 


* * * * * * * 
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The earnestness of counsel for the company in presenting its cause has led us 
to discuss its contentions at greater length than their merit seems to warrant. 
Stripped of verbiage, his position is that in acting as a distributor of the prod- 
ucts of the sellers, the company performs for them the service of a broker and 
is entitled to the compensation of a broker. The fact is, however, that the com- 
pany is not a broker, but a purchaser with respect to the goods that it purchases 
for its own account. In selling these goods to others it acts, not for those from 
whom it has purchased them, but for itself. Any profits due to rise in the market 
belong to it and any losses, whether from decline in the market or other cause, 
fall upon it. It sells for itself, to whom it pleases, and at prices which it deter- 
mines. The fact that it purchases from the sellers is doubtless beneficial to them 
and may enable them to dispense with the services of a broker on such trans- 
actions, but this does not mean that it has rendered services to them within any 
fair maning of that language as used in the statute (ibid., p. 611). [Italics 
added. | 

The ninth case adjudicated under section 2 (c), /ndependent Gro- 
cers A. D. Co. v. Federal Trade Commission (203 F. 2d 1941, decided 
Apr. 16, 1953), involved a buyer intermediary in the form of a volun- 
tary organization affiliated with buyers who were wholesale grocery 
concerns. Regarding brokerage fees or commissions accepted by the 
intermediary on the purchases of its affiliated wholesales, the Seventh 
United States Circuit Court of Appeals said simply: 

There is abundant authority to the effect that intermediaries acting in behalf 


or under the control of buyers may not receive brokerage payments upon the 
purchases of such buyers (ibid., p. 945). 


STATEMENT OF WILLIAM SIMON, COUNSEL, EMPIRE STATE PETRO- 
LEUM ASSOCIATION, INC., BEFORE THE ANTITRUST SUBCOM- 
MITTEE OF THE JUDICIARY COMMITTEE OF THE HOUSE OF 
REPRESENTATIVES JUNE 17, 1955 


Mr. Suwon. Yes, sir. I believe Mr. Maletz has copies of it. 

Mr. Matetz. Yes, we do, Mr. Simon. 

Mr. Stmon. Mr. Chairman and members of this distinguished com- 
mittee, I am William Simon of the District of Columbia bar. I was 
a member of the Attorney General’s National Committee To Study 
the Antitrust Laws. I hold the deep conviction that its conclusions 
are in the public interest, express a vigorous adherence to the philoso- 
phy of our antitrust laws, and that time will prove its soundness. 

I am here today on behalf of Empire State Petroleum Association 
in an endeavor to straighten out this record as to what the Supreme 
Court decided in the Standard Oil Co. (Indiana) case (340 U. S. 
231), especially as it affects oil jobbers. Representing Empire State 
Petroleum Association. as an intervener in that case, I filed briefs 
with the Federal Trade Commission, the court of appeals, and the 
Supreme Court in opposition to the Commission; and I argued the 
case before the co Court, for 12 State oil jobber associations. 

Mr. Harkins. Mr. Chairman, I would like to clarify our record 
regarding the facts concerning this case. We have had a lot of testi- 
mony on both sides of this case, and there are some questions I would 
like to put to Mr. Simon now to clarify the record. 

Mr. Roptno. Go ahead. 

Mr. Harkins. First of all, Standard Oil Company of Indiana 
markets in 14 States. What States are those ? 
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Mr. Srmon. I cannot tell you exactly but they are roughly the 
middle western area of the United States, mali as far east as 
Michigan, as far west as the Dakotas and Wyoming, and as far south 
as Missouri and Oklahoma. 

Mr. Harxrns. In this marketing area does Indiana Standard dis- 
tribute branded products through jobbers ? 

Mr. Sron. They do. 

Mr. Harkins. In what localities? 

Mr. Simon. I cannot tell you that except that I do know they have 
jobbers, they had 4 of them in Detroit, as the evidence in this case 
shows, and I know generally that they had other jobbers, but I cannot 
tell you whether it 1s 10 or a thousand others. 

Mr. Harkins. Then you cannot answer the question as to whether 
the situation in Detroit is the usual marketing situation for Indiana 
Standard or an unusual marketing situation ¢ 

Mr. Srmon. I cannot. 

I can only tell you that it is usual throughout the United States for 
gasoline to be distributed both by major oil companies selling direct 
to filling stations, and by jobbers, in the same area also selling the 
branded gasoline of major oil companies to filling stations. Which 
company does which in what town I cannot tell you, but it is common 
throughout the country for both jobbers and major oil companies to 
distribute to filling stations. 

Mr. Harxrns. I wanted to narrow it a little bit. 

Is it usual throughout the country for any oil company to distribute 
in the same locality, in the same marketing area, branded petroleum 
products through both jobber organizations and retail outlets? 

Mr. Srmon. Yes, sir. 

Is that the end of your question ? 

Mr. Harxrns. No. 

In general, what is the jobber differential, or the jobber margin? 

Mr. Stwon. I do not know that there is any answer to your ques- 
tion, in general. I can tell you that in this case which was tried, 
mind you, in 1938 and 1939, at that time the jobber margin in Detroit 
was a cent and a half a gallon. 

I have seen prices in the Wall Street Journal and other papers that 
indicates the jobber margin now is somewhere between 21% and 3 cents, 
but in this record in 1938 or 1939, the evidence was that it was a cent 
and a half in Detroit. 

Mr. Harkins. The margin was a cent and a half for jobbers in the 
Detroit marketing area? 

Mr. Smon. I cannot tell you about all jobbers; I am telling you only 
what the record shows. 

} a Harkins. The four jobbers involved there got a cent and a 
a 

Mr. Srwon. That is correct. 

Mr. Harkins. Those are all the questions I have right now. 

Mr. Suwon. I might mention that the attorney for the National 
Association of Gasoline Retailers, who had intervened in the Standard 
Oil case that I referred to earlier to support the Commission’s posi- 
tion, also took an active part in the work of the Attorney General’s 
committee, so that both viewpoints were represented. 
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I am less concerned today with the merits of the Supreme Court 
decision than I am in trying to correct the manifest misstatements 
about, and distortions of, that ruling. Before we debate a legal policy, 
we should have the facts straight. 

The Supreme Court held that section 2 (b) of the Robinson-Patman 
Act makes it a full defense to a charge of price discrimination for ¢ 
seller to show that he in good faith met an equally low price of 
competitor. 

The Federal Trade Commission had construed the “meeting com- 
petition” proviso of section 2 (b) as providing merely for a rule of 
evidence. It held that the proviso was inapplicable whenever a seller’s 
price reduction to meet the lower price of a competitor injured com- 
petition. The Supreme Court reversed because, it said, the Commis- 
sion’s construction would completely nullify the meeting competition 
defense expressly provided for in the statute. 

The Court also found that the Commission’s construction would 
bring the Robinson-Patman Act in direct conflict with the economic 
policy of competition expressed in our basic antitrust laws. As the 
late Mr. Justice Jackson, a former Attorney General and a former 
head of the Antitrust Division, said during the oral argument : 


The whole philosophy of the Sherman Act is go out and compete, get business, 
fight for it. Now, the whole philosophy we are asked to enforce here is that 
you really must not; you should let this business go and not meet the competi- 
tion. I have difficulty in knowing where we are with this. 

The Court did no more—and I cannot emphasize this too strongly— 
than to hold that a seller could reduce his price in good faith to meet 
a lower price which was available to the buyer from a competitor. 
And it made clear that the burden of showing good faith—that is, 
that the seller reasonably believed that he had to make the particular 
lower price to meet a competitor’s lower offer—was on the seller and 
not on the Commission. 

The Court remanded the case to the Commission to make a finding 
of Standard’s good faith. That issue is now pending on review before 
the Court of Appeals after the Commission found against Standard. 

On May 10, 1955, before this committee, Congressman Patman gave 
a most amazing characterization of the Supreme Court’s decision. 
saying: 


Now let us suppose that I see my [political] opponent coming along the street 
and he is unarmed, but I have a gun. He has not attacked me in any unlawful 
way, but I know that he has been trying to win over some of the voters who have 
supported me in past elections. So I pull out my gun and start shooting at him 
and I hit several innocent bystanders. Let us suppose further that my opponent 
takes cover behind a tree, and I then make myself comfortable and begin taking 
some leisurely potshots at that tree. I know that as long as I keep my opponent 
pinned behind that tree he cannot be out winning over more of the voters. So I 


continue taking potshots, and every now and again I hit an innocent bystander. 
T hit a lot of small children, * * *, 


And then he added: 


These are almost precisely the things the Supreme Court told the Standard Oil 
Co. and the FTC [that Standard could do] in the Standard Oil (Indiana) decision. 
Nothing in the Supreme Court’s decision remotely supports that in- 
flammatory and distorted analogy. Standard had four Detroit cus- 
tomers who even the Commission agrees, and the Supreme Court espe- 
cially pointed out, would have received the jobber—tank car—price 
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whether or not Standard sold to them as jobbers. The only question 
was whether, to keep them as customers, Standard could meet a price 
that was lawfully available to them from others. 

The Supreme Court decision makes clear that the “good faith” de- 
fense does not permit a seller to meet an admittedly unlawful price of 
a competitor. Since it would have been unlawful for Mr. Patman’s 
political opponent to go around shooting people, the 2 (b) defense 
could not possibly justify Mr. Patman’s unlawful conduct. 

It would be a more apt analogy to assume that the Congressman’s po- 
litical opponent was winning over voters by lawful and proper cam- 
paign tactics. The Congressman would then certainly be at a serious 
ee disadvs antage if he were prohibited from meeting those 

campaign tactics. No one would want to run for public office ‘and be 
denied the right to meet the lawful and proper competition for votes 
of his political opponent. That is more nearly what is involved here. 

Mr. Patman was also in error when he said the Court had not accu- 
rately interpreted the Robinson-Patman amendments.* 

The original Clayton Act permitted price reductions to “meet com- 
petition.” This permitted a price reduction to compete against the 
better service, higher reputation, increased advertising, or other com- 
petitive advantage of the competitor. What Congress did in the Rob- 
inson-Patman amendment was to narrow the meeting-competition 
defense to meeting only “an equally low price of a competitor.” As 
the Supreme Court pointed out in the Standard Oil case, Congress 
certainly did not intend wholly to destroy the defense. 

Under the change made by the 1936 amendment, the seller can avail 
himself of the meeting- competition defense only in meeting a lower 
price of a specific competitor. Just last month, the Fede1 ral Trade 
Commission in two cases—matter of S. Edelmann & Co., Docket 5770: 
matter of C. E. Niehoff & Co., Docket 5768—held that section 2 (b) 
could not be used to justify a price reduction to meet competition 
generally. 

Mr. Patman finally said that he could not be stopped in his indis- 
criminate shooting until a determination of his good faith had been 
made. But it is inevitable in any construction of the Robinson-Pat- 
man Act or any antitrust law, which involve economic offenses not 
physical assaults, that the Government is not entitled to any relief 
until an offense is shown 

Again it is important to note that the burden of proving good faith 
is upon the seller charged with price discrimination. 

The only indiscriminate shooting that has followed the decision is 
in stating what the case decided. 


1 Testifying on the Patman bill, on July 10, 1935, Mr. Patman was asked a question about 
the bill by Mr. Walter. He answered: 

“I would rather Mr. Teegarden, who will follow me, would answer. * * * Mr. Teegarden 
wrote this bill. He conferred with the officials of the Department of Justice, he conferred 
with the Federal Trad> Commission officials. and when he gave me the bill I went over it 
carefully with the Legislative Drafting Service here. I went over it with officials of the 
Federal Trade Commission and with good lawyers here in this House, and, although we 
disagreed about some parts of it. we considered it a good, long step in the right direction 
and introduced the bill so as to present it to this committee.” 
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I am at a complete loss to understand the erroneous statements 
repeatedly made by Senator Kefauver, such as: 


The burden is upon enforcement agencies to prove the discrimination was not 
in “good faith’”—which is almost impossible as a practical matter. 

He made that statement in introducing S. 11 to overturn the Stand- 
ard Oil decision, and he made similar statements before this committee 
iast month and before the Senate Judiciary Committee this month. 

It is both unfair and incorrect to refer to the jobbers involved in 
the Standard Oil case as “favored customers” selected by Standard. 
Standard had nothing to do with their qualifying to buy at the tank- 
car, or jobber, price. The tank-car, jobber, price had become available 
to each before Standard ever offered it to any of them. 

The Supreme Court found: 

The distinctive characteristics of these “jobbers” are that each (1) maintain 
sufficient bulk storage to take delivery of gasoline in tank-car quantities (of 
8,000 to 12,000 gallons) rather than in tank-wagon quantities (of 700 to 800 gal- 
lons) as is customary for service stations; (2) owns and operates tank wagons 
and other facilities for delivery of gasoline to service stations; (3) has an estab- 
lished business sufficient to insure purchases of from one to two million gallons 
a year; and (4) has adequate credit responsibility. 

Mr. Harxtns. Mr. Simon, what is the significance of the quotation 
marks around “jobbers” ? 

Mr. Srwon. I assume it relates to the footnote of the Court at that 
point in which the Court said: 

Whether or not they are jobbers is not important to the decision of this case, 
because the fact is, they had these prices available to them, and whether the 
statute permitted the meeting of the prices that were offered to them was not 
controlled by whether they were technically jobbers or technically retailers or 
technically something else. 

Mr. Harkins. Was there an argument before the Court that these 
four concerns were not, in fact, jobbers, but were rather retailers? 

Mr. Srwon. One of the four—let me say this, all four, without any 
question, bought as jobbers; that was never disputed. One of them re- 
sold only to its own retail stations. It was the operator of a chain of 
retail stations. One other resold in small part to his own retail sta- 
tions, and in large part to other retailers, and the other two sold to 
retailers. 

The argument was made that whether or not a person is a jobber 
depends, not on the way he buys, but on the way he sells, and if one 
sells to jobbers and to retailers, he is only a jobber on that part of his 
business which he resells to retailers. The Court in the footnote that 
followed, which I have quoted, said that for the purpose of this deci- 
sion that was not important, and the Court did not decide the point. 

When a businessman owns the facilities, and by facilities I mean 
what the Court referred to in the quotation, the tank wagons to make 
the deliveries and the bulk plant for the storage, and has the busi- 
ness—he can buy gasoline at the tank-car, jobber, price from man 
suppliers competing for his business. And the fact that he may resell 
gasoline at retail, as almost every jobber does from time to time, does 
not affect the availability to him of the tank-car price. The Commis- 
sion has so recognized. 
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Some suppliers sell only in tank-car quantities at the tank-car price 
and, therefore, under any conceivable construction of the Robinson- 
Patman Act, will continue to be able to give the jobber price to any 
tank-car buyer no matter how or at what price he resells the gasoline. 

The problem of the Standard Oil case arises only with respect to 
suppliers who happen to sell both to jobbers in tank-car quantities and 
to retailers in tank-wagon quantities in the same area. 

Mr. Harxtns. Could I just interrupt you again at that point? Is 
it common in the distribution of petroleum products to market in that 
way? 

Mr. Suwon. Yes, sir. 

Mr. Harkins. It is? 

Mr. Sraon. Yes, sir. I want to make it clear it is not exclusively 
done. There are many companies in a given area that sell only to re- 
tailers. There are many companies in a given area, or the same area, 
that sell only to jobbers, and there are many companies in a given area 
or the same area that will sell to both of them. 

Mr. Harxrys. The question I am addressing myself to is: Is it 
common for a petroleum company to distribute branded products in 
the same locality through both jobbers and retail outlets? 

Mr. Smon. Yes, sir; that is right. 

Mr. Harkins. All right. 

Mr. Smuon. The question is whether such a dual distribution sup- 
plier can give his tank-car—jobber—customers the same price that 
is lawfully and freely available to them from suppliers who do not 
sell to retailers in tank-wagon quantities. 

The Commission’s purpose to create rigid price uniformity is futile 
in any event as long as suppliers who sell only in tank-car quantities 
can give their tank-car price to any buyer. But it does put jobbers 
who deal with dual distribution suppliers in a competitive straitjacket 
because— 

1. They are required by the Commission’s order to resell at the price 
their supplier charges its retailers. This is a handicap in competing, 
in price or services, with jobbers whose suppliers do not sell to re- 
tailers. These jobbers are denied the right to make the price for goods 
they own, or to meet a lower price a competitor offers the customer, 
even if they propose to charge all their customers the same price. 

2. Those jobbers must pay the retail price for the gasoline they 
resell at retail—even though they perform the jobber function in its 
distribution. All retailers are to buy at the same price, even though 
some do not, while others do, perform the distribution functions of 
moving the gasoline from the refinery or terminal to the service sta- 
tion. Since this involves substantial inventory and equipment invest- 
ments, it is itself discriminatory. 

3. Disadvantages of dealing with dual distribution suppliers would 
ultimately compel jobbers to give up dual distribution suppliers. 
That means fewer suppliers competing for the jobber business and the 
substantial loss to jobbers of their investment in signs, advertising, 
and buildings utilizing their present supplier’s trade name. Many 
jobbers have spent almost a lifetime and invested their savings in 
promoting the sale of the gasoline of a dual distribution supplier. 


_ Mr. Harxrns. Mr. Simon, do you know of any specific individuals 
in that situation? 
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Mr. Simon. Yes. Ihaveaclient who qualifiesonthat. The Citrin- 
Kolb Oil Co. is owned by Mr. Citrin and his wife and Mr. Kolb and 
his wife, and they are small-business-men jobbers—a small company. 
They are jobbers of the Standard Oil Co. 

Mr. Harkins. Which company? 

Mr. Suwon. Standard Oil of Indiana. They own—do not hold me 
to this number—something like 90 service stations which they lease 
out to people who operate the service stations, but Citrin-Kolb owns 
the building. All of those buildings are built to blend with the adver- 
tising of the Standard Oil Co., to take advantage of the advertising by 
having the same design, and they have the name “Standard” in the 
bricks and on the advertising, and so on. 

I have many times heard Mr. Citrin complain to me what a terrific 
loss he would have if he ever had to change suppliers because the bricks 
in his buildings have the name “Standard” in them. 

Mr. Harkins. Is Standard of Indiana distributing to retail outlets 
in the same market that Mr. Kolb has his filling stations ? 

Mr. Stwon. Yes, sir. The record in the case showed that Standard 
had 358 retail gasoline station customers in the Detroit area, and the 
4 jobber customers that we talked about earlier were all in the Detroit 
area, 

Mr. Harkins. Maybe I misunderstood you. I thought Mr. Kolb 
was in the Cleveland area. 

Mr. Sumon. No, sir; lam sorry. Detroit. 

Mr. Harxrns. I see. 

Mr. Simon. Mr. Patman here referred to his bill, H. R. 11, as the 
equality of opportunity bill. As applied to a and to sellers, 
it is an inequality of opportunity bill. One jobber is to be denied the 
tank-car price, merely because his supplier also sells to retailers in the 
urea, While his competitor is free to get the jobber price. 

Similarly, Mr. Patman would deny every seller an equal oppor- 
tunity, in fact any opportunity, to sell their goods in a distant market 
where local competitors offer a lower delivered price. Sellers pro- 
hibited by law from meeting a lower price which a competitor is offer- 
ing to the customer are denied any opportunity to make the sale. 

The Attorney General’s committee recommended that the good faith 
defense, and I quote from the report— 
be utilized solely to test the seller’s adherence to the basic objectives of the 
meeting competition proviso: facilitating price reductions in genuine response 
to competitive market pressures in order to equalize a competitive opportunity. 
It seems to me that no one who believes in a competitive economy can 
object to that recommendation. 

Mr. Rocers. May I interrupt you there? 

Mr. Suwon. Yes, sir. 

Mr. Rocers. Do I understand that the Supreme Court’s decision in 
the Standard Oil of Indiana case, in effect, held that the good faith 
problem was met so far as Standard was concerned when it sold at the 
same or a lower price than its competitor? Is that your understand- 
ing of what that decision held ? 

Mr. Stwon. Two things: One, the Court certainly did not say you 
could go below it. 

Mr. Rocrrs. Yes. 
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Mr. Sron. There is-nothing in the opinion that indicates that you 
have a right to meet below, that is, zo below in meeting it. The Court 
did say you could meet or partially meet, because the facts in that case 
were that Standard did not go down as low as some of the competitive 
offers, and the Court said that you could meet or partially meet. 

But, Congressman Rogers, the mere fact that somebody else offers 
a lower price to a customer of mine, does not automatically put me in 
good faith in meeting that lower price. 

Mr. Rogers. That is what I am getting at. 

Mr. Suwon. Yes. This is not all spelled out in the Court’s opinion. 

Mr. Suwon. But the Court does quote extensively from the Staley 
case, and in the Staley case, in the very quotations the Court used in 
the Standard Oil case, they talked about a reasonable man doing 
what he honestly has to do competitively. 

Mr. Rogers. at I mean, as you have outlined in the previous 
part of your statement, was that the Standard Oil Co. was in the 
territory. 

Mr. Shenk. That is right. 

Mr. Rocers. And they were meeting the competition. Did they 
bring their price down to the price that somebody else was selling 
in order to retain a customer? Were those the facts in the case? 

Mr. Stmon. Yes, sir. 

I would like to add, if I may, in terms of gasoline which makes it 
easier to talk about—— 2 

Mr, Rogers. Sure. 

Mr. Sraon. We all know that there are many gasolines that are 
commonly referred to as branded gasolines. 

There are many gasolines that are commonly referred to as un- 
branded gasolines. 

I have absolutely no doubt in my mind whatsoever that the statute 
and the Supreme Court’s interpretation of the statute does not per- 
mit the seller of a branded gasoline to meet the lower price off ast 
unbranded gasoline; there just is not any doubt in my mind at all. 

Mr. Rocers. That is the thing that is confusing me in my under- 
standing of what this case meant. If what you say is true, that all 
they were doing there was meeting competition in a field in which they 
were already in. 

Mr. Suwon. Yes, sir. 

The facts are Standard had seven jobber customers in this territory. 
piage abe of theirs, and I am not talking about off-brand competi- 
ors, I am talking about Phillips 66—— 

Mr. Rocers. Just ee offbrands. 

Mr. Smnon. Standard Oil of Ohio, Shell, Texas, Texaco, Gulf, all 

ually well—have equal public acceptance, let us say, came in and 
0 aed their customers lower prices; and the trial examiner who 
heard the case found that Standard reduced its price to retain these 
four remaining customers. They had already lost 3, you see; they 
started out with 7 jobbers, and they lost 3 of them to the competitiors. 

After losing 3, the trial examiner found they had reduced their 
price to the remaining 4 to meet lower offers that were made to them 
by the sellers of gasoline of comparable public acceptance, branded 
gasolines. There was evidence in the record, Congressman Rogers, of 
lower offers from unbranded dealers, but those did not figure in 
this—— 

74645—56—pt. 3—19 





1228 PRICE DISCRIMINATION 


Mr. Rocers. We are talking about competitive brands, that is, 
known brands, and, of course, not having a known brand, it is not 
competitive. 

Mr. Sraon. The way I would like to put it, nents Rogers, 
and I have written a half dozen law-review articles on it, so it is 
something I have thought about a great deal, if you and I were going 
out to buy some facial tissues, and a drugstore had 3 or 4 brands, an 
1 of them was Kleenex, and they were all the same price, we would 
buy the Kleenex and not the other ones. , ' 

In order for the other brands to sell, they have to.be'at a differential 
below the price of Kleenex—I do not know whether it is 2 cents a box 
or 5 cents—but the druggist knows it has got to be a certain differential 
below. 

If, in Maine, a man started making facial tissues which he sold only 
locally in Maine, and he sold them at a much lower price, this law 
gives the Kleenex company the right to meet his price, but they could 
not go all the way down, because if it is normally a 5-cent-a-box mar- 
gin that you have to have in order to honestly and fairly compete, 
then they could go down to 5 cents above him, but if they went all the 
way down, they would put him out of business because nobody would 
buy that unknown brand of facial tissues if Kleenex were selling at 
the same price. 

So, all you can do is preserve the normal differential. 

Let me translate that into something that I think you know some- 
thing about. 

Beet sugar always sells for 10 cents a bag below cane sugar. It has 
been doing that for 50 years. 

A cane-sugar man could not meet the beet-sugar price, because if 
he did nobody would—I should not say “nobody,” but they would 
have trouble selling them at the same price. 

So that you have to preserve the differential and that, Congressman 
Rogers, is a part of the good faith, because you are not in good faith if 
you go down further than you have to to preserve the equal competi- 
tive opportunities. 

Mr. Rogers. Would you say in the illustration that you gave about 
the sugar-beet industry, that if cane eame down below the 10-cent 
differential that was maintained by the beet people they would then 
be not operating in good faith because they have not maintained the 
differential ? 

Mr. Stwon. The Supreme Court in the Standard Oil éase, and the 
Federal Trade Commission in its subsequent decision following the 
Supreme Court in the Standard Oil case only said that in the-case I 
talk about the man with superior public acceptance cannot go all the 
way down. 

Now, that is all that has been decided by either the Commission or 
the court so far, but in my opinion, sir, in my opinion you have got to 
take the other side of the coin, too, and that to me means that if the 
fellow with superior public acceptance has to preserve the differential 
on top, I would give the man with inferior public acceptance the right 
to preserve it below, but on that, sir, I am just giving you my opinion, 
and no court or commission has passed on if. 

Mr. Rocrrs. That is true. But what we are trying to ascertain is 
what constitutes good faith in these transactions. We are trying to 
get from you what actually constitutes good faith. 
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Good faith according to the definition you have just given us in- 
volves keeping within the range of the historic differential that has 
existed in the past. 

Mr. Suwon. Correct, sir. 

Mr. Rogers. And if an attempt is made to vary from that, then it 
is not in good faith although retaining the differential may result in 
your losing customers. Must he maintain that differential and still 
continue to lose customers ? 

Mr. Smon. But if you had an equal opportunity you would not be 
losing customers. 

Mr.-Rocers. I know. But here the illustration you have given is 
that there must be at least a maintenance of that differential like in 
the sugar and Kleenex illustration. 

Mr. Sron. But I do not believe, Congressman Rogers, that there 
is any rigid yardstick; I do not believe you can open a book to page 62 
and say that in gasoline that difference has to be 1.7 cents. 

Mr. Rocers. I know, but you are in the practice of law, as I have 
been, and suppose you have a client who comes in and asks you that 
question. \ that would be your advice to him; maybe that is asking 
toomuch. You might want to send me a bill. 

Mr. Simon. I will be glad to answer that, and I have answered it 
in the past. 

Mr. Rocers. Yes. 

Mr. Sraron. I have had clients say to me, “We used to have a dif- 
ferential of 2 cents, and he dropped his price, and I followed him 
down, and I have kept following it down. I think unless I narrow 
that to a cent and a half I am going to lose a lot of business.” 

I have said to clients, “Well, you just cannot do anything on the 


basis of what you think is going to happen. If you actually do lose 
a 


a lot of business, you come back in 3 months and we will talk about it 
again. 

If he has been losing a lot of business, then I would say the fact 
is that the 2-cent differential is no longer a normal differential; but 
merely because he thinks he is going to lose some business, I would 
not regard him as being in good faith. I think you have got to lese 
some first. 

Mr. Rocers. Then, having lost it, how far 

Mr. Suwon. I would let him go down, sir, only so far as he has to 
to preserve the normal competitive opportunity and that, of course, 
would have to be a question of fact which the Federal Trade Com- 
mission or a district court would have to decide in each case. 

But the reduction, sir, must always be defensive and not aggressive. 
You cannot do it to go out and get a bigger share of the market. 

Mr. Rogers. In other words, he cannot go out to get a bigger share 
in the market. But would you say he could continue if it is necessary 
for him in order to meet that competitive condition—and I am assum- 
ing that he stays within the good advice that you have given him, 
and he is not in violation of the law—can he continue to reduce the 
price until he is losing money in the transactions? 

Mr. Smron. Well, he can only do it, sir, following the other fellow, 
and if the other fellow is not doing it illegally. 

Mr. Rocers. Isee. I assume that the other fellow is doing it legally. 

Mr. Suwon. Let me take a simple example. Let us suppose we have 
a inan who owns one gasoline station, and he happens to have a rich 
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father and he decided that he was going to sell gasoline for 10 cents a 

allon, even though it costs him 20 cents a gallon, and his father gave 
Fim a lot of money, and it is a tax deduction anyway, and he says, 
“T am going to sell it at 10 cents a gallon.” 

That is his price to everybody, so he does not violate the Robinson- 
Patman Act. 

If Iam across the street from him, even though I lose money, it is the 
only way I can stay in business, and he is lawfully selling it at 10 or 20 
cents a gallon, I think I have the right to meet it, even though we are 
both losing money. 

My only alternative would be for me to close up my station. 

Mr. Roprno. Would you continue, Mr. Simon. We have another 
witness. 

Mr. Srmon. Right. 

It has been said here both by tern Patman and by retail 
gasoline dealers that the Supreme Court’s decision “made new law 
with respect to this defense.” But as early as 1941 the staff of the 
Federal Trade Commission wrote in a TNEC Monograph (No. 42) : 

The amended (Robinson-Patman) act now safeguards the right of a seller 
to discriminate in price in good faith to meet an equally low price of a com- 
petitor, but he has the burden of proof on that question. This right is guar- 
ranteed by statute and could not be curtailed by any mandate or order of the 
Commission. * * * The right of self-defense against competitive price attacks 
is as yan in a competitive economy as the right of self-defense against personal 
attack. 

And the Department of Justice wrote the chairman of this com- 
mittee on July 10, 1951, that— 
the Department has always interpreted subsection 2 (b) as permitting a seller to 
defend conclusively against a charge of price discrimination by affirmatively 


snowing that such discrimination was made in good faith to meet the equally 
low price of a competitor (Rept. No. 2438, 82d Cong., p. 6). 


Mr. Patman told this committee that large oil companies were— 


acting in good faith to ruin thousands upon thousands of small independent 
businessmen. 

But he did not indicate how that could be possible or in what manner 
it was being done; and he also said that the Supreme Court had de- 
clared that— 


a supplier has a vested right in the continuing patronage of the people who have 
bought from him, so much so that he is justified in using the method of pricing 
we condemned as an instrument of monopoly. 

This, I submit, certainly represents an unusual concept of “good faith.” 
_ The Court did not give anyone such a vested right either as an 
instrument of monopoly or otherwise. Its ruling was to the contrary, 
for it said: 

In the Sherman and Clayton Acts, as well as the Robinson-Patman Act, “Con- 
gress was dealing with competition which it sought to protect and monopoly 
which it sought to prevent.” 

The Court did no more than to say the statute gave suppliers the oppor- 
tunity to meet a lawful lower price of a competitor so that each could 
eee on an equal basis. 

This committee has been told that price discrimination and meeting 
competition are the cause of a high turnover in gasoline dealers. This 
is a wholly irresponsible statement not in any way supported by fact. 
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The fact is that in the 19 years this statute has been in effect, includ- 
ing the 4 years since the Standard Oil decision, no seller has ever suc- 
ceeded in defending a Commission charge of price discrimination by 
successfully showing the good faith meeting of a competitor’s lower 

rice. 
; Such is the confusion on this question that at a public hearing on 
June 1, 1955, Senator Kefauver said about investigations of cases 
involving meeting competition ; 

I have been advised that Mr. Simon testified before the House committee that 
the report was, or that those cases were no longer investigated by the Federal 
Trade Commission. 

I do not know who so advised him, but I had never testified before 
today and I do know that I have never made such an irresponsible 
statement. 

Mr. Maerz. Mr. Snow is counsel for the National Congress of Pe- 
troleum Retailers, and he did so testify before this committee. Pos- 
sibly it was a slip of the tongue by Senator Kefauver. 

Mr. Stuon. Of course, to confuse me with Mr. Snow is like confus- 
ing Paul Butler with Leonard Hall. 

Mr. Materz. But I do believe that Senator Kefauver accurately 
paraphrased Mr. Snow’s testimony before this committee on that point. 

Mr. Sron. I would not quarrel with that, but he did not para- 
phrase me. 

Mr. Materz. All right, sir. 

Mr. Sraon. Mr. Patman told this committee that “favored dealers” 
of Standard “were taking trade away from Standard’s other retail 
dealers and putting these dealers out of business.” I have read the 
5,000 printed pages of the record. There is no evidence whatever of 


even a single dealer having been out of business. 


Mr. Patman’s statement of t 
meeting 1s: 

Why was Standard commercially shooting innocent bystanders? It was meet- 
ing the prices of the Red Indian Co. Red Indian is a small Michigan refiner, 
making gasoline from Michigan crude. It sold what is frequently called an 
off-brand gasoline; its gasoline is not nationally advertised. The price of its 
gasoline to consumers was normally several cents below Standard’s price. * * * 


This statement is contrary to the record in every respect. The fact 
is that the Commission named a number of branded gasolines offered to 
Standard’s jobber customers. And Red Indian, referred to by Mr. 
Patman, was not a Michigan refiner of off-brand gasoline, but a dis- 
tributor of Phillips 66 and Fleetwing, of Phillips Petroleum and 
Standard Oil of Ohio, hardly off-brand gasolines. 

The Commission went on to find: 


It may well be that (Standard) was convinced that if it ceased granting tank- 
ear prices to Citrin-Kolb, Wayne, and Stikeman and continued to refuse the 
tank-car prices to Ned’s Auto Supply Co. it would lose these accounts. It had 
substantial reasons for believing this to be the case, for all of these concerns, 
except Ned’s Auto Supply Co., had already been recognized as entitled to the 
tank-car price under the commonly accepted standards of the industry, and 
Ned’s had achieved a volume of distribution which brought it within the range 
where it was likely to be so recognized by a major oil company at any time * * * 


Mr. Harxtns. May I ask some more questions? 

Mr. Spon. Yes, sir. 

Mr. Harkins. What area of the country is represented by the mem- 
bership of the Empire State Petroleum Association ? 


e competition which Standard was 
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Mr. Srwon. Solely New York State. 

Mr. Harkins. Does membership include filling station operators? 

Mr. Srmon. No, sir. The members of Empire State Petroleum As- 
sociation are approximately 275 jobbers in New York State. 

Mr. Harkins. Some of hens jobbers have chain outlets? 

Mr. Stuon. I am sorry I did not hear that. , 

Mr. Harkins. Do some of those jobbers operate chain retail outlets? 

Mr. Smon. I do not know that many of them own retail stations 
which they lease to operators, but I cannot say whether any of them 
own and himself operates a chain of retail stations. 

Mr. Harkins. I see. 

Does Standard of Indiana in their own name market in the same 
area that is covered by the Empire State ? 

Mr. Srwon. No, they do not. Although of the 12 associations I rep- 
resented in the Supreme Court, 12 State associations, some of them 
were from the Indiana area, and some were not. 

Mr. Harkins. The next question is still with respect to the Empire 
State area. Does any major oil company—lI am still back on this same 
problem—marketing petroleum products in this area, distribute 
branded products in the same market lecality through both jobber 
and retail outlets, to your knowledge? 

Mr. Simon. I can only say this: I cannot name you any one that 
does, but I have sat in on meetings of the Empire State Petroleum 
Association where people said that they were supplied by a dual 
distribution supplier, and a dual distribution supplier in the parlance 
of the industry means one who seils to both retailers and whole- 
salers in the same area. 

I never said to the man, “Who is he,” but they talked in terms of 
being supplied by dual distribution suppliers. 

Mr. Harxins. When you say “dual distribution supplier,” you 
mean supplying branded products? 

Mr. Suwon. I mean a refiner who sells branded products to both 
jobbers and directly to retailers in the same geographic area. 

Mr. Harxrns. I see. You do not mean a sup Ret who sells branded 
products to one system and unbranded to anather? 

Mr. Srwon. I do not. 

Mr. Harxtns. What was the interest of the Empire State Associa- 
tion in intervening on Indiana’s side in the Detroit case? 

What was their reason for submitting a brief? 

Mr. Smron. Jobber groups all over the country have been greatly 
alarmed. The National Jobbers Council adopted a resolution on the 
subject which was filed with this committee some years ago, and all 
jobbers have been greatly alarmed by the rule of law which has the 
effect of making it impossible for a dual distribution supplier to sup- 
ply jobbers in the same area in which he supplies retailers. The jo 

ers are concerned with it for two reasons, as I pointed out a minute 


ago: One, those who are being supplied by dual distribution suppliers 
are in trouble and, secondly, if you eliminate the dual distribution 
suppliers, the jobbers have a greatly reduced number of suppliers 
competing for their business, and everybody likes to have the maxi- 
mum number of suppliers competing for his business. 

Mr. Maerz. Mr. Simon, I would like to get back for a moment to 
Mr. Snow’s testimony before this committee. 
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As I recall, he stated that since the Standard of Indiana decision, 
the Federal Trade Commission has not undertaken a single investiga- 
tion of alleged discriminatory practices in the oil industry where a 
good faith defense is alleged. 

Mr. Sruon. To me that is a fantastic statement. 

Mr. Maerz. Just a moment, if I may. 

Now, you said that you had never made any such “irresponsible 
statement.” 

Mr. Simon. That, is right. 

Mr. Maerz. Do you regard Mr. Snow’s statement as irresponsible ? 

Mr. Srwon. Yes, I do, and for this reason, Mr. Maletz: I do not 
know how anybody outside the Government can tell you or me what 
the Government is doing. 

Mr. Materz. Are you familiar with the fact that Mr. Babcock of 
the Federal Trade Commission had extensive correspondence with 
Mr. Snow ? 

Mr. Sraron. Yes; I am. 

Mr. Maerz. Have you examined that correspondence? 

Mr. Simon. I have read the newspaper accounts of it, and it does 
not say that “We have discontinued investigating any case in which 
the-good faith defense is raised.” 

Mr. Matetz. What does the correspondence say, in effect, accord- 
ing to your understanding of it? 

Mr. Srron. Well, of course, it is a letter which Mr. Babcock, in 
substance, says, or Mr. Babcock, in substance, states that— 
on your particular complaint we are closing the file because in the light of the 
Indiana case we doubt if the Commission would bring a complaint here. 

But I do not know what the facts were in that case, Mr. Maletz, and 
before I can be impressed with that case, as a precedent, I would want 
to know what the facts were in it. 

Mr. Maerz. Would you not think Mr. Snow would be familiar with 
whether or not the FTC is conducting investigations of alleged dis- 
criminatory practices in the oil industry ? 

Mr. Srmon. Mr. Maletz, most of my practice is before the Federal 
Trade Commission, and I spend a lot of time here in Washington, 
and I just wish I knew all of the things they were investigating, be- 
cause frequently I try very hard to find out, and cannot. 

Mr. Materz. Do you know of any investigation being undertaken 
by the Federal Trade Commission at the present time of alleged dis- 
criminatory practices where the good faith defense is alleged ? 

Mr. Srwon, I can only say again, Mr. Maletz, I do not know what 
they.are doing. They do not tell me. These are not matters of pub- 
lic record. If I went down and asked them, they would say, “It is 
none of your business.” 

Mr. Maerz. If that is the case, possibly Mr. Snow has more in- 
formation than you do about this situation. 

Mr. Suwon. He may have a pipeline to the Commission that I know 
nothing about. 

Mr. Materz. Right. 

Why would you say, then, that his statement was irresponsible? 

Mr. Srron. It is perfectly obvious that no one person except, per- 
haps, the Chairman of the Commission, can tell Mr. Snow what the 
Commission is investigating. 
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The Chairman of the Commission, as I understand his testimony 
before the Senate Judiciary Committee, the day that Mr. Kefauver 
quoted me instead of Mr. Snow was—— 

Mr. Maerz. There might have been another Mr. Simon. You 
are not the only Mr. Simon in this world. 

As I say, I believe it was a slip of the tongue on Senator Kefauver’s 

art. 

. Mr. Smon. I know of no other Mr. Simon who has testified on this 
subject before this committee. 

Mr. Mauerz. Yes. 

Mr. Smron. But unless the chairman of the Commission were to 
say, and he expressly did not say when Senator Kefauver asked him 
the question, that the Commission was not investigating this type of 
case—— 

Mr. Roprno. I am sure Senator Kefauver must have had Mr. Snow 
in mind, although he mentioned Mr. Simon. 

Mr. Soon. Mr. Chairman, I would not dispute that for a minute. 
All I know is that. when I read in the paper that I had made that 
statement, I was a little surprised. 

Mr. Roprno. I imagine you would be surprised, seeing your name, 
but I am sure you would know that Senator Kefauver meant it 
was Mr. Snow, not Mr. Simon, to whom he attributed the statement. 

Mr. Srwon. I would not quarrel with that for a second, sir. I just 
wanted this opportunity to make a matter of reeord that I had not 
said it. 

Mr. Maerz. You do not know whether or not Mr. Snow’s state- 
ment—you see, I almost made the same slip of the tongue—you do 
not rie whether Mr. Snow’s statement to this committee is correct 
or not 

Mr. Smron. I only know, Mr. Maletz, that the chairman of the 
Commission who, as I understand the statute and the organization of 
the Commission and the powers given to him by the President in the 
Reorganization Act of 1950, is the only one who can say that, I know 
the chairman has expressly not said that. 

Mr. Materz. Very well. 

Mr. Smon. While bills now pending—H. R. 11 and others—to 
override the Standard Oil decision do not purport to prohibit meeting 
an equally low price of a competitor in every case, no one, including 
their sponsors, has ever indicated any factual sitnation in which they 
would permit doing so. Actually they would prohibit doing so in 
every case. 

The bills say that a seller may meet in good faith an equally low 
price of a competitor except when “the effect of the discrimination 
may be substantially to lessen competition or tend to create a monopoly 
in any line of commerce.” But the Supreme Court has held that 
whenever a seller reduces his price to meet a lower price of a competitor 
there may always be an injury to competition and therefore these 
bills would virtually wipe out the defense. 

The Supreme Court said : 

It must have been obvious to Congress that any price reduction to any dealer 
may always affect competition at that dealer’s level as well as at the dealer’s 
resale level, whether or not the reduction to the dealer is discriminatory. * * * 


The proviso in subsection 2 (b), as interpreted by the Commission, would not be 
available when there was or might be an injury to competition at a resale level. 
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So interpreted the proviso would have such little, if any, applicability as to be 
practically meaningless. 

H. R. 11 adopts the philosophy of the Commission which the Su- 
preme Court considered and expressly rejected. H. R. 11 is intended 
to do exactly what the Supreme Court said would make the good-faith 
proviso in section 2 (b) practically meaningless. ; 

A minority of the Supreme Court sustained the Commission’s 
views, but it conceded that— 
nondiscriminatory pricing tends to weaken competition in that the seller, while 
otherwise maintaining his prices, cannot meet his antagonist’s price to get a 
single order or customer. 

H. R. 11 is based on a premise which the Supreme Court minority 
admitted “weakens competition,” and it rejects the view of the majority 
that Congress did not intend by the Robinson-Patman amendment 
either to abolish competition or radically to curtail it. 

There is a vocal group that wants regulated price fixing of the ty 
originated under NRA. The Wisconsin Supreme Court has recently 
found retail gasoline dealers in that State guilty of conspiratorial price 
fixing. The Connecticut district court recently reached the same con- 
clusion as to dealers in that State. And just last month the Depart- 
ment of Justice obtained an indictment for alleged price fixing by re- 
tail gasoline dealers in New Jersey. 

Let me quote to you the frank, but revealing, testimony before this 
committee just last month of one of the groups urging this elimination 
of price competition : 

Now basically in going over the Attorney General's committee report we find 
a rather disturbing factor, that an attempt is being made at almost every con- 
eluding section to reconcile the Robinson-Patman Act provisions with the anti- 
trust laws * * *. It is our understanding that the two are not necessarily 
parts of a whole and that the Robimson-Patman Act while dealing with price 
discrimination is, as we see it, not a phase of antitrust as such. 

And he went on to say 

Mr. Roptno. Who do you mean by “he,” Mr. Simon ? 

Mr. Suwon. In the next sentence I get to that. 

He went on to say: 

Under the Robinson-Patman Act we have a form of trade regulation * * *, the 
whole economy is predicated upon regulation. 

That is the testimony of Benjamin Werne (pp. 1064-1065) for the 
fruit and vegetable brokers, a member of the so-called Committee to 
Protect the Robinson-Patman Act. I disagree with them in that I 
favor competition, not regulation. 

Mr. Maerz. Are you opposed to the philosophy of the Robinson- 
Patman Act; is that your point ? 

Mr. Srmon. No, sir; I am not sure what you understand by the 
philosophy of the Robinson-Patman Act. 

Mr. Matrrz. You disagree with Mr. Werne. You quote Mr. Werne 
as saying, “Under the Robinson-Patman Act we have a form of trade 
regulation, the whole economy is predicated upon regulation.” 

Mr. Sruon. I do not think Congress ever intended the Robinson- 
Patman Act as a form of trade regulation. I think it was enacted by 
Congress to preserve competition by denying to large buying groups, 
particularly A. & P., is what Congress had in mind, the right to exert 
a predatory influence in buying at such low prices that the competitor 
could not survive. 
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Mr. Materz. I may point out that Mr. Werne also said, and I quote: 


The Robinson-Patman Act seeks to eliminate or at least to minimize price 
discrimination practices. 

I notice that you did not quote that sentence from Mr. Werne’s 
testimony. I take it that you are not in disagreement with that 
statement ? 

Mr. Simon. I am in disagreement with the Robinson-Patman Act 
to the extent that it tries to require a rigid uniformity of prices of the 
type we had under the NRA, but to the extent that its philosophy, and 
I think the congressional hearings will bear me out, that it was the 
philosophy, but to the extent that its philosophy was intended to deny 
a large buyer the power to knock the price down and give him an un- 
fair advantage over someone else, the act was intended to prohibit 
that, and I can only say on that that my philosophy on the philosophy 
of the Robinson-Patman Act could not be better stated than Judge 
Lindley said it in the A. & P. case. 

Mr. Materz. The A. & P. case did not arise under the Robinson- 
Patman Act; it arose under the Sherman Act, as I recall. 

Mr. Srwon. That is correct; but in the opinion of Judge Lindley 
in the A. & P. case he discusses the Robinson-Patman Act at some 
length, and I cannot give you my philosophy as well as Judge Lindley 
stated it in the A. & P. case. 

Mr. Materz. I am not still quite clear as to whether you are in 
favor of or are opposed to the philosophy of the Robinson-Patman 
Act. What is your position? 

Mr. Suwon. Well, I can say that in one sentence. 

Mr. Maerz. All right. 

Mr. Srwon. If you interpret the phrase “may substantially injure 
or lessen competition” in section 2 (a) as, I think, Congress intended 
it, lessening competition, then I am all for it. 

Mr. Materz. Competition generally in the market place, is that 
what you mean? 

Mr. Srwon. In the particular market you are talking about. 

Mr. Marerz. Are you in favor of the provision of 2 (a) which 
prohibits _— discriminatory practices which may injure the com- 
petition of individual businessmen? I am not quoting it exactly. 

Mr. Stmon. I cannot give you a “Yes” or “No” answer to the ques- 
tion because I do not think it is susceptible to that. 

If what you mean is that you are construing the third phrase 
of section 2 (a), which was put in by the 1936 amendment, as mean- 
ing injury to a competitor, then I am against it, but I do not think 
that is what it says, and I-do not think that is what Congress meant. 

Mr. Maerz. Let me quote it then. As I understand it, 2 (a) of 
the Robinson-Patman Act added a further test reaching discrimina- 
tions whose effect might be to— 
injure, destroy, or prevent competition with any person who either grants or 
knowingly receives the benefit of such discrimination or with customers of 
either of them. 

Are you opposed to that addition, which was made, by the Robinson- 
Patman Act ? 

Mr. Suwon. I certainly am not, but I also want the record to indi- 
cate my construction of it. 

You will recall that in the Mennen case and in the Goodyear case 
and some other cases the courts had held that the old Clayton Act, 
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the unamended Clayton Act, applied only where there was an injury 
to competition at the seller level, and the language you have just 
referred to, Mr. Maletz, was included in the 1936 amendment to make 
the act also applicable to competition at the buyer level. 

If you will read the report of the Federal Trade Commission, which 
was Senate Document 4 of the 63d or 64th Congress, which was the 
basis for the legislation, you will find that they complained that the 
courts had interpreted the unamended Clayton Act as applying only 
to seller competition, and they wanted it to apply to buyer competition ; 
but the fact is 

Mr. Materz. Was that the only reason for the change? 

Mr. Suwon. Oh, no. That is the reason for the language we are 
talking about. 

Mr. Materz. For that particular change? 

Mr. Suwon. There are three reasons for change. One is the one I 
have just given you. A second is the unamended Clayton Act per- 
mitted by express language differences in price because of differences 
in quantity, and that meant as long as I bought a bigger quantity than 
you bought, any difference in price was legal. Congress narrowed 
that to say that the differences in price because of differences in quan- 
tity were permitted only to the extent they could be cost-justified. 
And the third difference is the one we talked about earlier today, 


where under the unamended act, you could reduce your price to meet 
competition generally, and Congress amended it to say that you could 
only reduce it to meet a particular lower price of a competitor. 

Mr. Maerz. How do you construe the addition that was made, 
which was made by section 2 (a) of the Robinson-Patman Act? Do 
you think it would apply wheer an individual competitor was in- 


jured ? 

Mr. Srwron. I do not think it was intended, and I do not think it 
applies to injury to an individual competitor. You have to have 
injury to the competitive contest. 

Mr. Maerz. Injury to what? I am sorry I did not hear you. 

Mr. Srwon. To the competitive contest. 

Mr. Materz. If that is your construction, what was the reason for 
adding section 2 (a)? Would not old section 2 of the Clayton Act 
apply under such circumstances—— 

{r. Sauron. No, because as I have said a moment ago, old section 
2 applied only to seller competition. 

Mr. Maerz. Proceed. 

Mr. Sraron. Let me read, if I may; 1 or 2 sentences from Judge 
Yankwich’s opinion in the Arden Farms, Balian Ice Cream case. 
Judge Yankwich, I may say, is the author of the Standard Stations 
case, and no one has ever accused him of not being liberal in the anti- 
trust field, and in this opinion which I am very pleased with because 
he adopts as the basis for it at Law Review article I wrote on this 
subject we are now talking about—he quotes, and let me just read this: 


The House Committee on the Judiciary— 
that is this committee— 
in one of its recent reports has given the answer to this contention— 
and then he quotes from your report— 


In any competitive economy we cannot avoid injury to some of the com- 
petitiors. The law does not, and under the free enterprise systeur it cannot, 
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guarantee businessmen against loss. That businessmen lose money or even go 
bankrupt does not necessarily mean that competition has ben injured. We cannot 
guarantee competitiors against all injury. This can only be accomplished by 
prohibiting competition. 

Now, I think, as Judge Yankwich stated it, it was the answer to 
the contentions in that case, and I think it is the answer to the 
argument Mr. Maletz made. 

Mr. Materz. I am not making any argument. 

Mr. Suson. No; your suggestion why that last phrase in section 
2 (a) cannot be injury to a competitor because you can avoid injury 
to a competitor only by avoiding competition. 

Mr. Maerz. I do not have before me the report of the House 
Judiciary Committee on that provision, but I do recall very dis- 
tinctly that that report indicates that the test would be injury to the 
individual competitor and not injury to competition in the market 
place, generally. I may be wrong, but I do have a very distinct 
recollection of that language in the House committee report. 

Mr. Stmon. I can only say I agree with Judge Yankwich’s agree- 
ment with this committee that you can avoid injury to an individual 
competitor only by prohibiting competition. In a competitive economy 
you are bound to have some people get hurt. But what we are in- 
terested in, as I understand the antitrust laws, is to maintain the 
competition. 

Mr. Marerz. How many people have to be injured before you would 
apply the test of section 2 (a) ¢ 

Mr. Stwon. I would frequently apply it where only one man was 
hurt, and maybe I would not apply it where a lot of people were hurt. 
The answer is whether the contest has been hurt. 


Let me put it in simple terms: In a football game I might win 
that game or my team aes win it 60 to nothing. That does not 


mean that anything illegal took place. You do not have to have a 
tie game in order to have had a proper game. And yet, even though 
I lost the game, if I was guilty of unfair blocking or clipping or other 
things, I would get penalized for it, so that I do not think the test 
applies to how many people are injured. The test is what is the 
nature of the injury. Is it an injury to the competitive contest or 
is it just an injury to one particular individual ? 

Mr. Materz. If you had an injury to the general contest, as you 
point out, would that not have been a violation under the old Clayton 
Act? 

Mr. Srron. No, sir; because, as I said before, in the Mennen case, 
in the Goodyear case, the court held the old Clayton Act applied 
only to seller competition, and this was put in there to make it apply 
to buyer competition. 

Mr. Ma.erz. That was the sole reason why it was put in, according 
to your view ? 

Mr. Stmon. That is what the legislative history indicates. Printed 
literature of that group even compares price differences in the sale 
of merchandise with charging different amounts for passenger rail- 
road tickets. Railroads, of course, are a regulated industry exempt 
by law from the requirements for price competition. They disagree 
with the Supreme Court’s conclusion in the Standard Oil case that: 


The heart of our national economic policy long has been faith in the value of 
competition— 
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and that— 


in the Robinson-Patman Act, Congress was dealing with competition, which it 
sought to protect * * *. 

Wendell Berge? head of the Antitrust Division in the Roosevelt 
Administration, Dean Edward H. Levi, of the University of Chicago 
Law School and former counsel for this committee, and Prof. Eugene 
Rostow, of Yale, an inveterate critic of the oil industry, all support 
the view of the Robinson-Patman Act expressed in the Supreme Court’s 
decision. 

Mr. Roprno. Mr. Simon, I wonder, in view of expedition whether 
you might not be able to sum up the rest of your statement ! 

Mr. Smnon. Yes, sir; I think I can. 

Mr. Roprno. You will be permitted to insert the rest of your state- 
ment in the record. 

Mr. Soon. Thank you, sir. Then for 2 or 3 pages, Mr. Chairman, 
I discuss the fair-trade law only because I think they are so anti- 
competitive, and to me they put the philosophy of those who are 
against a competitive economy in foeus, but they are not directly 
related to what I am talking about and, with your permission and 
with leave to print, I would like to skip that. 

I would also like to point out, without going into any detail, that 


the champions of those who have created the committee to defend 
the Robinson-Patman Act are the food brokers’ association ; that their 
interest is in section 2 (c) of the Robinson-Patman Act, which gives 
their group a monopoly over the payment of brokerages; and that 
their interest has always been in protecting 2 (c), and that it is, there- 
fore, interesting for me to note that not a single member of the Attor- 


ney General’s committee, not event Professor Schwartz, dissented from 
the committee’s 2 (c) recommendation. 

In conclusion, Mr. Chairman, and I am at the bottom of page 16, 
in both the Truman and the Eisenhower administrations, the Depart- 
ment of Justice, the President’s Council of Economic Advisers, and 
the Department of Commerce all approved the rule of law expressed 
in the Standard Oil case. 

' The Federal Trade Commission now approves that view, and did 
so in 1949 and 1950, but it took a contrary view in 1951 and 1952. 

In both administrations the Bureau of the Budget advised that bills 
embodying this view were in accord with the program of the President. 

Vetoing such a bill, S. 1008, President Truman expressed approval 
of its purpeses, but vetoed the bill because of confusion caused by its 
legislative history, largely amendments by Senator Kefauver and 
Congressman Carroll along the line of the Kefauver-Patman bills. 


2 See testimony Wendell Berge, before Senate Judiciary Committee, May 3, 1955: 

“The Robinson-Patman Act tends to stabilize price structures and eliminate price 
competition. My ete, on that could not be better stated than it was by Dean Edward H. 
—_ of rae’ Chicago w School, * * * I would like to quote a paragraph from Dean 

&s > 

“*At one level the conflict between the Robinson-Patman Act and the Sherman Act is 
this: the Robinson-Patman Act promotes that uniformity of prices and control over prices 
which the Sherman Aet and also the Federal Trade Commission deem to be illegal. An 
agreement between competitive purchasers as to what they will pay a single seller is illega! 
under the antitrust laws. The same uniformity of price, however, may be required under 
the Robinson-Patman Act. Uniformity of prices, terms, and conditions among sellers may 
be evidence of a price-fixing arrangement under the antitrust laws. Under the Robinson- 
Patman Act, however, not only is uniform treatment as among customers encouraged and 
the likelihood of price reductions to individual customers in response to market condi- 
tions thereby diminished, but in addition, where there is any definite deviation from 
unformity, the act makes it important to have or to seek to have competitors. This 
promotes price rigidity and produces evidence of illegal concert of action.’ ” 











































































1240 PRICE DISCRIMINATION 


I want to close these remarks by calling to your attention the state- 
ments in the 1948 report of President Truman’s Council of Economic 
Advisers which, criticizing recent tendencies to prohibit “pricing prac- 
tices previously accepted as legitimate features of hard rivalry for 
business,” concludes, and I quote again: 


The philosophy of the Sherman Act appeared to be yielding to a policy of 
“ethical competition” which does not differentiate between the stability of the 
individual firm and the stability of the total economy. 


And I also want to recall to you an eloquent statement from a 1948 
report of the Federal Trade Commission, and I quote: 


The capitalist system of free initiative is not immortal but is capable of dying 
and of dragging down with it the system of democratic government. Either 
this country is going down the road to collectivism, or it must stand and fight 
for competition as the protector of all that is embodied in free enterprise. 


Those of us who believe in competition, although vigorously opposed 
by highly organized groups, are on the side of 165 million consumers 
who have no other protection against the high cost of private price- 
fixing arrangements. Only by competition can the primary purpose 
of the antitrust laws, to bring better goods to more people at lower 
prices, be achieved. I thank you, sir. 

(The balance of Mr. Simon’s prepared statement follows :) 


Those who oppose the good-faith meeting of an equally low price of a com- 
petitor are the same people who support fair trade, and in each case because 
they are against competition. 

There are many yardsticks to test the sincerity of professed admiration for 
the antitrust laws—and no one publicly admits being opposed to our antitrust 
laws—but certainly the acid test of such sincerity is unequivocal opposition 
to price-fixing agreements in any form. The Attorney General’s committee 
opposed all price-fixing agreements and did not distinguish between price-fixing 
arrangements for trademarked or nontrademarked goods. 

3ut for the statutory exemptions of the Miller-Tydings and McGuire Acts, 
every fair-trade agreement in interstate commerce would be an unlawful con- 
spiracy to fix prices. For the consumer there is nothing fair about fair trade. 
Its avowed purpose is to require consumers to pay more than efficient sellers 
wish to charge. Unfortunately almost everyone wants competition for what 
he buys, but very few want competition for what they sell. And the less 
efficient the businessman is, the more he abhors price competition. 

There are many examples of the cost of legalized price fixing in trademarked 
goods. We who live in the Washington metropolitan area are, fortunately, 
able to buy trademarked goods at competitive prices. 

Per capita liquor sales in Washington are four times the national average, 
but this is not because we consume more liquor, it is because people in nearby 
Virginia and Maryland—as well as the lawyers and businessmen who come to 
Washington from other parts of the country—take advantage of the opportunity 
to purchase their liquor at competitive prices. The savings are generally more 
than $1 a bottle. 

The St. Louis Star-Times survey comparing competitive prices in nonfair 
trade St. Louis, Mo., with what the consumer must pay across the river in 
East St. Louis, Ill., where so-called fair-trade price fixing is allowed, shows 
drug prices approximately 12 percent higher and liquor prices approximately 
16 percent higher in East St. Louis. The difference is solely the width of the 
Mississippi River and legalized price fixing under the name of fair trade. 

The American people spend more than $4 billion a year for drugs. Apply 
the St. Louis survey nationally, and fair trade penalizes the American peopie 
$500 million a year in drugs alone, not to mention liquor, appliances, and the 
many other fair-traded items. 

As have several other courts, the Supreme Court of Nebraska recently struck 
down that State’s fair-trade law as unconstitutional. That case involved electric 
toasters, the fair-trade price for which had been fixed at $23. The cost to 
retailers was less than $15. The free-enterprising retailer who was the defendant 
in that suit offered those toasters to the public at just under $20. He was 
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not using toasters as a loss leader; he was not trying to destroy his com- 
petitors; he merely felt that a markup of one-third on cost was adequate to 
return him a fair profit. But the fair-trade contract called for a markup of 
50 percent of cost. 

Fair trade is itself unfair and discriminatory. It requires the same prices 
at maximum service stores that are charged by minimum service stores. Charge 
aceounts, deliveries, location in high-rent districts, and other facilities im- 
portant to the customer are ignored. This is discrimination against minimum 
service stores. 

Fair trade has never worked unless substantially all producers of the com- 
modity, fair trade. Competitive pricing by one seller generally requires the 
others also to be competitive. 

It is therefore not surprising that the Federal Trade Commission found that 
bo) cotts, blacklist threats, and intimidation, as well as highly organized lobby- 
ing, were used by the retail druggists to compel adherence to “fair trade.” 

The so-called Committee To Defend the Robinson-Patman Act is headed by 
the Food Brokers Association. Their real interest is in preserving section 2 (c) 
which gives their members a monopoly over brokerage and denies independent 
food distributors any compensation for performing that service. A representa- 
tive of the wholesale grocers testified here last month that the recommendation 
to restore to the statute the original congressional phrase “except for services 
rendered,” which had been read out of the act by the court of appeals, was a 
“torpedo that would blow up the Robinson-Patman Act. Some pieces might be 
left, but they would hardly be worth picking up.” 

It is therefore interesting to note that not a single member of the Attorney 
General’s committee—not even Professor Schwarts—dissented from the 2 (c) 
recommendation. 

In both the Truman and Eisenhower administrations, the Department of 
Justice, the President’s Council of Economie Advisers and the Department of 
Commerce all approved the rule of law expressed in the Standard Oil case. The 
Federal Trade Commission now approves that view and did so in 1949 and 1950 
(but took a contrary view in 1951-52). And in both administrations the Bureau 
of the Bidget advised that bills embodying this view were in accord with the 
program of the President. Vetoing such a bill (S. 1008), President Truman 
expressed approval of its purposes but vetoed the bill because of confusion 
caused by its legislative history, largely amendments by Senator Kefauver and 
Congressman Carroll along the line of the Kefauver-Patman bills. 

I want to close these remarks by recalling to you the statements in the 1948 
report of President Truman’s Council of Economic Advisers which, criticizing 
recent tendencies to prohibit “pricing practices previously accepted as legiti- 
mate features of hard rivalry for business,” concludes: 

“The philosophy of the Sherman Act appears to be yielding to a policy of 
‘ethical competition’ which does not differentiate between the stability of the in- 
dividual firm and the stability of the total economy.” 

And I also want to recall to you an eloquent statement from a 1948 report of 
the Federal Trade Commission : 

“The capitalist system of free initiative is not immortal but is capable of 
dying and of dragging down with it the system of democratic government. * * * 
Either this country is going down the road to collectivism, or it must stand and 
fight for competition as the protector of all that is embodied in free enterprise.” 

Those of us who believe in competition, although vigorously opposed by highly 
organized groups, are on the side of 165 million consumers who have no other 
protection against the high cost of private price-fixing arrangements. Only by 
competition can the primary purpose of the antitrust laws—to bring better goods 
to more people at lower prices—be achieved. 


Mr. Roptno. Thank you, Mr. Simon. It seems we are all interested 
in competition. The question seems to be how to best be able to pro- 
mote and to protect competition. 

Mr. Srwon. Mr. Chairman, nobody has ever publicly said he was 
against competition. 

Mr. Roprno. Thank you, Mr. Simon. 

At this point I would like to include in the record a letter which 
was addressed by Congressman Wright Patman, dated June 17, 1955, 
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to the Honorable Emanuel Celler, chairman of the Committee on the 
Judiciary : 


DEAR Mr. CHAIRMAN: I am glad to have an opportunity of reading the pre- 
pared statement of Mr. William Simon which, as I understand it, will be deliv- 
ered before your committee teday. 

I shall overlook the defamatory nature of Mr. Simon’s references to me. Mr. 
Simon has read the portion of my statement which he quotes on page 3 of his 
speech to mean the exact opposite of what the quoted statement plainly says. 
Moreover, he has built the main structure of his argument on this misreading 
of my statement, a risk which I assume no good lawyer would consciously take. 
Hence I assume that Mr. Simon’s misjudgments stem from inordinately poor 
reading habits. 

It is perhaps a result of Mr. Simon’s reading difficulty that his statement con- 
tains a number of inaccuracies which may prove confusing to your committee 
when it reaches the stage of digesting its record and making appropriate legis- 
lative conclusions. Consequently, I feel it appropriate that I offer to make a 
written statement for your record to correct and clarify these inaccuracies. 

Respectfully, 
WRIGHT PATMAN. 


At this point in the record we will permit Congressman Patman to 
extend his statement further. 

Mr. Srmon. His statement, sir, is in your record, and my statement 
now will be, and I take it that each will stand on its own weight. 

Mr. Ropino. And the record will be kept open so that Mr. Patman 
may be able to submit a statement. 

(The statement of Mr. Patman follows :) 


COMMENTS OF REPRESENTATIVE WRIGHT PATMAN ON THE STATEMENT OF WILLIAM 
SImew TO THE ANTITRUST SUBCOMMITTEE OF THE HOUSE JUDICIARY COMMITTEE, 
on June 17, 1955 


I have said that Mr. Simon has misread a portion of my earlier statement to 
this committee and that his statement contains a number of inaccuracies. Most 
of these inaccuracies will become unimportant if I can succeed in focusing atten- 
tion upon the main reason for the Robinson-Patman Act. 

To begin at the beginning, the Rebinson-Patman Act was never intended to 
prevent injury from the competitive contest, nor was it ever intended to soften 
such injury in the slightest degree. This applies to injury to a single competitor, 
and it applies to injury to any number of competitors. The Robinson-Patman 
Act addresses itself, not to the question whether competitors shall be injured, 
but to these simple questions: Shall we have a competition of size, or shall we 
have a competition of efficiency? Shall we have a competition in which both the 
small and the large may be injured, depending upon their efficiency, or shall we 
have a competition in which the giants will invariably win out? Shall we have 
the kind of competition into which firms of any size may enter and stake their 
chances for success on their ability to produce and sell at lower costs than their 
competitors, or shall we have a kind of competition in which the big established 
firms can foreclose the market to low-cost newcomers? In short, the question 
is whether we shall have competition or monopoly. These are the essential ques- 
tions, and they are the questions which in 7 years of active lobbying against 
the Robinson-Patman Act, Mr. Simon has consistently avoided. 

Discriminatory selling is not the only factor in our business system which 
makes this system a contest of size rather than a contest of efficiency. But 
certainly discriminatory selling is one of the most potent of these factors. It is 
a two-pronged force for monopoly. In any line of business where discriminatory 
selling is practiced, the larger sellers must ultimately destroy the smaller sellers, 
irrespective of whether the larger or the smaller sellers can produce and sell at 
the lower cost. Where discriminatory selling is practiced the larger buyers 
receive unearned advantages by which they must ultimately destroy the smaller 
buyers, irrespective of whether the larger or the smaller buyers can sell and 
distribute the goods at the lower cost. 

It may simplify matters to point out some of the other things which the 
Robinson-Patman Act does not do. 

The Robinson-Patman Act does not require “rigid uniformity of prices of the 
type we had under the NRA,” or uniformity of prices of any other type. On the 
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contrary, the act was designed to give each seller the freedom to reduce his 
price, and to create a practical incentive for any seller to reduce his price. It 
is the practive of discriminating “to meet a competitor’s price” which results in 
rigid uniformity of prices, with any particular buyer receiving the same price 
offer from all sellers. And it is this practice which robs the great majority 
of sellers—the smaller sellers—of the normal incentive for reducing prices, 
which is the prospect of gaining more customers. 

The Robinson-Patman Act does not require regulation. The act outlaws a 
practice which is both destructive of competition and, by its very nature, unfair; 
but this no more requires regulation than do the laws which prohibit one com- 
petitor from setting fire to another competitor’s store require regulation. Groups 
possessing great commercial power may understandably object to any laws which 
restrain their abuse of power, but the law in point can in no proper sense be said 
to involve regulation. On the contrary, the underlying purpose of this law is 
to check the trend toward further concentration of economic power which, if left 
unchecked, will surely lead to regulation. 


MR. SIMON VERSUS “ORGANIZED GROUPS” 


Taking up first Mr. Simon’s concluding remarks, J notice that he sets himself 
up as true believer in competition, and, “although vigorously opposed by highly 
organized groups,” places himself “on the side of 165 million consumers who have 
no other protection against the high cost of private price-fixing arrangements.” 
This is eloquent pleading, but will hardly impress Members of Congress who are 
familiar with Mr. Simon’s long identification with what is probably the most 
highly organized and powerful group that ever set out to wreck the antitrust 
laws. 

In April 1948, the Supreme Court handed down a decision in the Cement case 
in which it held that the cement companies had for many years used a basing 
point system as a private price-fixing arrangement. Within 48 hours after that 
decision, Mr. Irving S. Olds, then chairman of the board of United States Steel 
Corp., told news reporters that the steel and cement industries would either 
have the law changed or “educate” the Supreme Court. Shortly thereafter Mr. 
Simon first made his appareance on Capitol Hill where he has been active ever 
since, pushing one idea after another for wrecking or sabotaging the antitrust 
laws. On May 31, 1949, Senator Wayne Morse delivered in the Senate an address 
which he titled “The Attempts To Legalize the Basing-Point System: A Case 
Study in Propaganda” (vf. 95 Congressional Record, 1025, 1949). Senator Morse 
in this address exposed the workings of the organized drive which was put 
on by steel, cement, and some of the other monopoly industries in accordance 
with Mr. Olds’ announcement. Senator Morse said: 

“This lobbying effort was one of the best organized, one of the most heavily 
financed, and one of the most adroitly deceptive that has ever been addressed 
to the Congress of the United States. It puffed up the desire of a few monopolists 
so that they seemed to be the voice of American business. It deceived a large 
part of business and a goodly number of the Members of the Congress as to 
the nature of the law, the decisions of the courts and the policy of the Federal 
Trade Commission” (supra, p. 7028). 

Complaining further about the deceptive nature of this drive to wreck the 
antitrust laws Senator Morse said: 

“The more adroit pressure groups frequently try to hide their concern 
over a public issue and to dissemble the extent to which they stand to gain 
or lose through our decision. They devise specious arguments, and use Charley 
McCarthys to make the arguments * * *. 

“From the beginning a few powerful interests have been behind the drive for 
these different types of legislation. The same interests are behind it now. If 
they had come out openly to say what they wanted and why they wanted it, 
I might disagree with them, but I would not criticize them. From the begin- 
ning, however, they have adopted devious tactics, calculated to entrap the 
unwary. They have used pressure tactics to intimidate opponents of their 
program. They have tried to misrepresent the issues; and they have tried, 
in part successfully, to deceive Members of Congress. They have provided a 
classic illustration of an objectionable lobby at its worst” (supra, p. 7025). 

It was Mr. Simon’s activities on behalf of this lobby which first elevated him 
to a place of prominence. Senator Morse described only one of the public rela- 
tions firms which was organized to help in this campaign of deception. This 
was the firm of Ketchum, Inc., at Pittsburgh, the manager of which told news 
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_ .,ssunn0ALE GROUP To REvIsE R-P Act 


“WasHINGTON, December 6.—The new wholesalers’ group which wishes to 
revise the Robinson-Patman Act has employed a Washington attorney and 
lobbyist associated for a number of years with various attempts to revise the 
act. 

“The office of William Simon told Supermarket News that he is now the 
counsel and Washington representative of the Association of Independent Food 
Distributors of America, Inc. Mr. Simon was not available for comment. 

“Mr. Simon’s office also distributed copies of the new AIFDA booklet setting 
forth its case against the brokerage provisions of the Robinson-Patman Act, 
which is entitled ‘The case for freeing independent merchants from restraints 
against their competitive opportunity to earn brokerage.’ ”’ 

The booklet which was distributed by Mr. Simon carries the masthead of an 
organization which calls itself the Association of Independent Food Dealers of 
America and is entitled “The Case for Freeing Independent Merchants From 
Restraints Against Their Competitive Opportunity To Earn Brokerage.” This 
32-page booklet purports to document legislative history and court decisions 
concerning section 2 (c) of the Robinson-Patman Act and sets out such dis 
torted interpretations as the following: 

“The Federal Trade Commission says that section 2 (c) makes it illegal for 
sellers to compensate independent food distributors for the brokerage services 
they actually perform for sellers. The courts have sustained the Commission.” 

On the back of this booklet a printed note informs that additional copies may 
be obtained at Mr. Simon’s office address, and the booklet also contains an’ appli- 
cation for membership in the “association” and solicits contributions to sup- 
port this “important activity.” Amounts “accepted” range from $1 to $5,000. 


MR. SIMON’S READING PROBLEM 


I come now to Mr. Simon’s misreading of my statement. The main point of 
disagreement has to do with the Supreme Court’s construction, in the Standard 
Oil (Indiana) opinion, of the section 2 (b) defense. Clearly section 2 (b) was 
set up as a self-defense procedure, and the Standard Oil (Indiana) opinion refers 
to it as a self-defense procedure. Normally there is one thing which self-defense 
does not mean. It does not mean that a person is justified in violating the 
law merely because someone else has violated it first—for example, I am not 
justified, under any theory of self-defense, in burglarizing a house merely because 
someone else is burglarizing that house. On the other hand self-defense does 
not normally mean that a person is justified in violating the law for the reason 
that others are not violating the law. Yet, as I have said, in the Standard Oil 
(Indiana) opinion the Supreme Court ruled that self-defense means that a seller 
is justified in violating the law when his competitors have violated the law. 
Mr. Simon recognizes this at one point in his statement when he says: “The 
Court did no more than say the statute gave suppliers the opportunity to meet 
a lawful lower price of a competitor.” [Emphasis added.] Or, as the Court 
stated the matter at one of several places: “* * * wherever a lawful lower 
price of a competitor threatens to deprive a seller of a customer, the seller, to 
retain that customer, may in good faith meet that lower price” (340 U. S. 249). 
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out. The practical result of this decision is that a big supplier can block a 

small supplier out of each market he tries to enter Moreover, this practice is 

particularly condoned in the Court’s thinking if the threatened loss of business 

is especially important to the supplier about to lose it—which means that in 

the Court’s phrase, “a customer” may receive the benefits of price discriminations 
which give it unearned advantages over smaller customers. 

Let us continue with the Court’s reasoning. Continuing in the next sentence 
the Court said: 

“It might be that this customer is the seller’s only available market for the 
major portion of the seller’s product, and that the loss of this customer would 
result in forcing a much higher unit cost and higher sales price upon the 
seHer’s other customers” (340 U. S. 249). 

And so it might. But might not it be equally true that the supplier who does 
not have that customer already has a high unit cost, for the lack of that custom- 
ers business, and that this supplier too finds it essential, as a matter of busi- 
ness survival “to have the business of that customer.” Why not then accept a 
rule of competition which will really produce competition? Why not have a 
rule whereby either the large or the small supplier can take the customer, 
depending upon which supplier can supply the wanted goods and services at 
the lowest cost. Why have a rule by which the bigger suppliers inevitably win 
out over the smalier suppliers, and the bigger customers inevitably win out 
over the smaller customers? 

In my earlier statement I gave an analogy based upon the Court’s con- 
struction of self-defense in the Standard Oil (Indiana) opinion. I gave the 
analogy of my political opponent trying to win over the voters by completely 
lawful and ethical methods, in which case I would be justified in resorting to 
an illegal method to prevent his winning over the voters. In fact, I made 
two points: My first point was that the law-enforcement agencies could not 
interfere with my shooting a gun at my unarmed opponent, although I might be 
hitting innocent bystanders too, until these agencies first made a finding whether 
or not I was acting in “good faith.” And my second point was when these agen- 
cies did make such a finding they would have to find that I was acting in “good 
faith,” according to the Court’s ruling, since my opponent had done nothing 
unlawful and I “may well find it essential,” to retain the support of the voters 
which he was trying to win. Mr. Simon has managed to misread my analogy, 
and he concludes by saying: “It would be a more apt analogy to assume that the 
Congressman’s political opponent was winning over voters by lawful and 
proper campaign tactics’”—which were precisely the conditions set out in my 
analogy. 

MR. SIMON’S COUNTING PROBLEM 


I come now to Mr. Simon’s statement that: “Mr. Patman was also in error 
when he said that the Court had not accurately interpreted the Robinson-Pat- 
man amendment.” 

Mr. Simon then tries to support. this statement with an argument on the same 
point which we have already covered, namely, the section 2 (b) defense. Thus 
it is plain that my so-called error is not a second error, but, if error it be, 
the same error which Mr. Simon has merely managed to count twice. 



































1244 PRICE DISCRIMINATION 


reporters that they were employed by anonymous persons at a compensation 
of “at least $11,000 a month plus expenses to get the antimonopoly laws 
amended” and that the company was “organized to perform such jobs as de- 
livering to a client a readymade nationwide grassroots organization.” 

About the same time Mr. Simon’s firm, the Council for Clarification of 
Pricing Practices, was organized to carry on the work in Washington. Ac- 
cording to Mr. Simon’s lobbying registration in 1949, this anonymously financed 
“council” supported him to the extent of $2,000 per month plus expenses (95 
Congressional Record 15144, 1949; see also 96 Congressional Record 4598, 1950). 

Mr. Simon has been remarkably active on behalf of every basing-point bill 
which has been introduced in Congress since that time. In recent years, how- 
ever Mr. Simon’s activities appear to have branched out to include a new lobby 
aimed especially at section 2 (c) of the Robinson-Patman Act. The Super- 
market News, in its issue dated Monday, December 7, 1953 (vol. 2, No. 49, p. 8), 
reported as follows: 


“COUNSEL JOINS WHOLESALE Grour To Revise R-P Act 


“WasHINGTON, December 6.—The new wholesalers’ group which wishes to 
revise the Robinson-Patman Act has employed a Washington attorney and 
lobbyist associated for a number of years with various attempts to revise the 
act. 

“The office of William Simon told Supermarket News that he is now the 
counsel and Washington representative of the Association of Independent Food 
Distributors of America, Inc. Mr. Simon was not available for comment. 

“Mr. Simon’s office also distributed copies of the new AIFDA booklet setting 
forth its case against the brokerage provisions of the Robinson-Patman Act, 
which is entitled ‘The case for freeing independent merchants from restraints 
against their competitive opportunity to earn brokerage.’ ”’ 

The booklet which was distributed by Mr. Simon carries the masthead of an 
organization which calls itself the Association of Independent Food Dealers of 
America and is entitled “The Case for Freeing Independent Merchants From 
Restraints Against Their Competitive Opportunity To Earn Brokerage.” This 
32-page booklet purports to document legislative history and court decisions 
concerning section 2 (c) of the Robinson-Patman Act and sets out such dis- 
torted interpretations as the following: 

“The Federal Trade Commission says that section 2 (c) makes it illegal for 
sellers to compensate independent food distributors for the brokerage services 
they actually perform for sellers. The courts have sustained the Commission.” 

On the back of this booklet a printed note informs that additional copies may 
be obtained at Mr. Simon’s office address, and the booklet also contains an appli- 
cation for membership in the “association” and solicits contributions to sup- 
port this “important activity.” Amounts “accepted” range from $1 to $5,000. 


MR. SIMON’S READING PROBLEM 


I come now to Mr. Simon’s misreading of my statement. The main point of 
disagreement has to do with the Supreme Court’s construction, in the Standard 
Oil (Indiana) opinion, of the section 2 (b) defense. Clearly section 2 (b) was 
set up as a self-defense procedure, and the Standard Oil (Indiana) opinion refers 
to it as a self-defense procedure. Normally there is one thing which self-defense 
does not mean. It does not mean that a person is justified in violating the 
law merely because someone else has violated it first—for example, I am not 
justified, under any theory of self-defense, in burglarizing a house merely because 
someone else is burglarizing that house. On the other hand self-defense does 
not normally mean that a person is justified in violating the law for the reason 
that others are not violating the law. Yet, as I have said, in the Standard Oil 
(Indiana) opinion the Supreme Court ruled that self-defense means that a seller 
is justified in violating the law when his competitors have violated the law. 
Mr. Simon recognizes this at one point in his statement when he says: “The 
Court did no more than say the statute gave suppliers the opportunity to meet 
a lawful lower price of a competitor.” [Emphasis added.] Or, as the Court 
stated the matter at one of several places: “* * * wherever a lawful lower 
price of a competitor threatens to deprive a seller of a customer, the seller, to 
retain that customer, may in good faith meet that lower price” (340 U. S. 249). 
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Now the question before the Court was not whether a supplier may merely 
reduce his price to meet that of a competitor. That has never been an issue; 
and, in fact, there is nothing in the law to prevent a supplier from reducing 
his price below that of a competitor. The question was whether a supplier 
may make a price discrimination, contrary to the clearly stated prohibition of 
the law, and then justify his taking the law into his own hands on the ground 
that he was about to lose business to a competitor who had not violated the 
law. The Court ruled in the affirmative. Why? Because, as the Court said: 

“For example, if a large customer requests his seller to meet a temptingly 
lower price offered to him by one of his seller’s competitors, the seller may well 
find it essential, as a matter of business survival, to meet that price rather than 
to lose the customer” (340 U. 8. 249). 

In other words, since a seller “may well find it essential, as a matter of busi- 
ness survival,” to violate the law which was to give the big and the small an 
equal chance at survival, then the big are to survive while the small get syueezed 
out. The practical result of this decision is that a big supplier can block a 
small supplier out of each market he tries to enter Moreover, this practice is 
particularly condoned in the Court’s thinking if the threatened loss of business 
is especially important to the supplier about to lose it—which means that in 
the Court’s phrase, “a customer” may receive the benefits of price discriminations 
which give it unearned advantages over smaller customers. 

Let us continue with the Court’s reasoning. Continuing in the next sentence 
the Court said: 

“It might be that this customer is the seller’s only available market for the 
major portion of the seller’s product, and that the loss of this customer would 
result in forcing a much higher unit cost and higher sales price upon the 
seHer’s other customers” (340 U. S. 249). 

And so it might. But might not it be equally true that the supplier who does 
not have that customer already has a high unit cost, for the lack of that custom- 
ers business, and that this supplier too finds it essential, as a matter of busi- 
ness survival “to have the business of that customer.’ Why not then accept a 
rule of competition which will really produce competition? Why not have a 
rule whereby either the large or the small supplier can take the customer, 
depending upon which supplier can supply the wanted goods and services at 
the lowest cost. Why have a rule by which the bigger suppliers inevitably win 
out over the smalier suppliers, and the bigger customers inevitably win out 
over the smaller customers? 

In my earlier statement I gave an analogy based upc. the Court’s con- 
struction of self-defense in the Standard Oil (Indiana) opinion. I gave the 
analogy of my political opponent trying to win over the voters by completely 
lawful and ethical methods, in which case I would be justified in resorting to 
an illegal method to prevent his winning over the voters. In fact, I made 
two points: My first point was that the law-enforcement agencies could not 
interfere with my shooting a gun at my unarmed opponent, although I might be 
hitting innocent bystanders too, until these agencies first made a finding whether 
or not I was acting in “good faith.” And my second point was when these agen- 
cies did make such a finding they would have to find that I was acting in “good 
faith,” according to the Court’s ruling, since my opponent had done nothing 
unlawful and I “may well find it essential,” to retain the support of the voters 
which he was trying to win. Mr. Simon has managed to misread my analogy, 
and he concludes by saying: “It would be a more apt analogy to assume that the 
Congressman’s political opponent was winning over voters by lawful and 
proper campaign tactics”’—which were precisely the conditions set out in my 
analogy. 


MR. SIMON’S COUNTING PROBLEM 


I come now to Mr. Simon’s statement that: “Mr. Patman was also in error 
when he said that the Court had not accurately interpreted the Robinson-Pat- 
man amendment.” 

Mr. Simon then tries to support. this statement with an argument on the same 
point which we have already covered, namely, the section 2 (b) defense. Thus 
it is plain that my so-called error is not a second error, but, if error it be, 
the same error which Mr. Simon has merely managed to count twice. 
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Now let us look at the argument which Mr. Simon makes to support his state- 
ment which I have quoted above. His argument is in four parts as follows: 

(1) He points out that when I was supplying the opening statement on the 
Patman bill in hearings before the Judiciary Committee in 1986, I stated 
that Mr. Teegarden had written the bill.* 

(2) Mr. Simon gives his version of what the Supreme Court said about 
the section 2 (b) defense in the Standard Oil (Indiana) opinion. 

(3) Mr. Simon gives his version of how the Federal Trade Commission 
has ruled “just last month” on a point which -is irrelevant to the issne 
here. 

(4) Mr. Simon agrees with me that aecording to the Court’s ruling the 
law enforcement agencies cannot interfere with a discriminatory practice 
prohibited by the law, and doing substantial injury to innocent bystanders, 
until these agencies first determine whether or not the practice is being 
carried on in good faith. 

What manner of argumentation is this? 

In my original statement I said that the Supreme Court was wrong about the 
Robinson-Patman Act Mr. Simon says I am wrong about the Robinson-Patman 
Act. Mr. Simon says I am wrong about the Robinson-Patman Act and, to 
prove it, he tells us how the Court held. Then resorting to another non sequitor 
for further proof that I am wrong about the Robinson-Patman Act, he tells us 
how the FTC has recently ruled. Obviously the FTC is bound to follow the 
Supreme Court’s ruling, right or wrong, even assuming that the point on whieh 
the FTC has ruled had any relevance to my criticism of the Supreme Court’s 
ruling. 

Such method of argument appears typical of the intellectual garbage which 
pollutes Mr. Simon’s earlier writings on this subject, and it leads me to think 
that while Mr. Simon may be an artist at creating confusion he is neither a good 
lawyer nor a good propagandist. 


MR. SIMON’S GOOD FAITH PROBLEM 


I come now to Mr. Simon’s statement that he, Mr. Simon, is “at a complete loss 
to understand the erroneous statements repeatedly made by Senator Kefauver, 
such as: “The burden is upon enforcement agencies to prove the discrimination 
was not in “good faith”—which is almost impossible as a practical matter.’ ” 

I will not presume to speak for Senator Kefauver, but I think I can throw some 
light on this subject. 

There is good ground for thinking that under the Standard Oil (Indiana) 
opinion, in future cases the defendant’s burden of establishing the section 2 (b) 
defense will in practice consist of nothing more than proving that a competitor’s 
lower price of some kind existed, or that the defendant had persuasive evidence 
for believing that a lower price of some kind existed. At one place in his state- 
ment Mr. Simon’s remarks reveal that this is his thinking. Speaking of the 
Standard Oil (Indiana) opinion, he says: 

“* * * it made clear that the burden of showing good faith—that is, that the 
seller reasonably believed that he had to make the particular lower price to meet 
a competitior’s offer—was on the seller and not on the Commission.” 

As a case in point, moreover, the FTC appears to have agreed. In its inter- 
locutory decision in the BR. Edelman case, the FTO appears to have held that the 
burden of proving the defense consists of nothing more than proving that the 
competitor’s lower price did in fact exist, or that the defendant had, in the 
language of the Staley decision— 


1 The question put to me on that occasion, which Mr. Simon omitted, and my reply, from 
which Mr. Simon also makes omissions, were as follows: 

“Mr. WactTpr. Unless those commodities are shipped in interstate commerce, how can 
Congress possibly have jurisdiction ? 

“Mr. PATMAN. Of course, that is a question I would rather Mr. Teegarden, who will follow 
me, would answer. Mr. Teegarden was for 6 years with the Department of Justice. He 
tried antitrust cases for 6 years, from 1925 to 1931, and was for 2 years with the general 
solicitor for the Federal Power Commission, and I feel like he is qualified to pass on that 
question, better qualified than any other one man I know. Mr, Teegarden wrote this bill. 
He conferred with the officials of the Department of Justice, he conferred with the Federal 
Trade Commission officials, and when he gave me the bill I went over it carefully with the 
legislative drafting service here, I went over it with officials of the Federal Trade Commis- 
sion and with good lawyers here in this House, and, although we disagreed about some 
parts of it, we considered it a good, long step in the right direction and introduced the bill 
so as to present it to this committee.” [Hearings before the Committee on the Judiciary, 
House of Representatives, 74th Cong., 1st sess., serial 10, p. 9, on H. R. 8442, H. R. 4995, 
and H. R. 5062, to amend the Clayton Act. ] 
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“* * * facts which would lead a reasonable and prudent person to believe that 
the granting of a lower price would in fact meet the equally low price of a 
competitor” (324 U. 8. p. 760, 1945). 

While the Standard Oil (Indiana) opinion attempted to limit the section 2 (b) 
defense to a meeting of lawful prices, it is apparent that even this limitation— 
assuming that it were desirable—could not be maintained in practice. ‘This is the 
inevitable result of the Court’s reversing the normal principle of self-defense. 
Had the Court followed the normal construction of self-defense, then the 
defendant who plead this defense would have had the burden of showing that his 
-competitior had made an unlawful attack ; but since the Court held that a seller is 
justified in violating the law to meet a lawful attack, the defendant is entitled, 
and will inevitably enjoy, the presumption that his competitor’s conduct is lawful. 

Other people whe have commented on the Standard Oil (Indiana) opinion seem 
to think, however, that “good faith” means something more than that the com- 
petitor made a lower price—lawfully or unlawfully. For example, one FTC 
official has ealled attention to a definition of “good faith” as the term is more 
usually taken to mean: 

“An honest intention to abstain from taking any unconscientious advantage of 
another, even through the forms or technicalities of law, together with an ab- 
sence of all information or belief of facts which would render the transaction 
unconscientious,” * 

In other words, these commentators go on the theory that “good faith” in the 
section 2 (b) defense requires general good intentions similar to those good 
intentions which were thought to characterize the “good faith” defense of the 
-old section 2. Perhaps Senator Kefauver follows this line of thinking—I do 
not know. But to this extent I would also agree with him: if “good faith” under 
the Standard Oil (Indiana) opinion does mean anything more than I have indi- 
cated, then the enforcement agencies will indeed have the burden of proving 
the absence of that something. Moreover, it occurs to me that whatever that 
additional element may be, it must be something that runs against one of the 
other antitrust laws, or is at least a byproduct of a violation of one of the other 
antitrust laws. The Court was able to rule that the discriminations charged 
in the Cement case were not made in good faith for the reason that those dis- 
criminations were inevitable byproducts of a pricing system which competitors 
maintained by an illegal conspiracy—but the FTC had the burden of proving 
the violation of the conspiracy laws. I would assume that in such situations 
as this the Standard Oil (Indiana) opinion has not changed matters. 

It occurs to me, however, that section 2 (a) of the Robinswn-Patman Act, as it 
has been nullified by the Court’s construction of section 2 (b) adds nothing that 
is not already in some other antitrust law. On the other hand, the Court’s 
construction of section 2 (b) may well subtract from and weaken the other 
antitrust laws. For example, in view of this construction the Court may find it 
difficult to rule against “an attempt to monopolize” brought under the Sherman 
Act, where the monopolization in question had proceeded by price discrimina- 
tions made to meet competitor’s prices. I say this with the whole context of 
the Standard Oil (Indiana) opinion in mind. The Court did not stop with a 
declaration of what the 2 (b) defenseisto mean. It went further and expounded 
its economic theories on price discriminations and spoke in glowing terms of 
what it believed to be the wholesome and generally beneficial results of price 
discriminations. 

It is evident, moreover, that Mr. Simon also makes an argument that the 
“good faith” of section 2 (b) means something more when it suits its purpose 
to do so. At another place in his statement he refers to my remarks which 
were to the effect that since the court ruled that the oil companies have a right 
of discrimination which takes precedence over any rights of their dealer- 
customers who are injured by the discriminations, the large oil companies have 
been “acting in good faith to ruin thousands upon thousands of small independent 
businessmen.” And to this Mr. Simon says: “This, I submit, certainly repre- 
sents an unusual concept of ‘good faith.’ ” 

This brings me to a small point. Mr. Simon quotes, as he has many times 
before, a 1941 statement “which he ascribes to the Federal Trade Commission,” 
in an effort to show that at one time the FTC agreed with the meaning of 


? As quoted from Bouvier. See Proceedings of the American Bar Association, section of 
antitrust law, September 17-18, 1952, p. 110. 













































































































































































































1248 PRICE DISCRIMINATION 






the section 2 (b) defense which the Supreme Court has since given this de- 
fense. The statement quoted by Mr. Simon is: 

“The amended act now safeguards the right of a seller to discriminate in 
price in.good faith to meet an equally low price of a competitor, but he has the 
burden of proof on that question. This right is guaranteed by statute and could 
not be curtailed by any mandate or order of the Commission * * *. The right 
of self-defense against competitive price attacks is as vital in a competitive 
economy as the right of self-defense against personal attack.” 

At previous times Mr. Simon has attributed the above quotation correctly, 
not to the Federal Trade Commission, but to two distinguished members of 
the FTC staff, the late Walter B. Wooden and the late Hugh E. White (cf. 
University of Chicago Law Review, vol. 19, No. 2, p. 317). But that is beside 
the point. I will accept the statement whatever its source, and I think that it 
supports my contention as to what self-defense means and not Mr. Simon’s. 
It is precisely my analogy to self-defense against personal attack (on my 
political opponent) which seems to give Mr. Simon so much difficulty. 


MR. SIMON’S COMPETITION WITHOUT COMPETITORS 


Coming now to Mr. Simon’s notions of what the 1936 change in subsection 
2 (a) were about, there is a major inaccurancy which may prove confusing. 
I refer to the clause: “or to injure, destroy, or prevent competition with any 
person who either grants or knowingly receives the benefit of such discrimina- 
tion or with the customers of either of them.” 

Mr. Simon argues that the reason for this language was that the old Clayton 
Act applied only to “injury to competition at the seller level,” and the new lan- 
guage was put in to make the act apply as well “to competition at the buyer 
level” Thus he states that “the courts” had held in the Mennen and other cases 
“that the old Clayton Act applied only where there was an injury to competition 
at the seller level,” and he adds: 

“If you will read the report of the Federal Trade Commission, which was 
Senate Document 4 (74th Cong., Ist sess.) which was the basis for the legisla- 
tion, you will find that they complained that the courts had interpreted the 
unamended Clayton Act as applying only to seller competition, and they wanted 
it to apply to buyer competition * * *.” 

On this fundamental point Mr. Simon is pretty far off the beam. 

The fact is that the FTC report Mr. Simon refers to does mention that one of 
the circuit courts of appeals had held in two cases decided in 1923 and 1924 that 
section 2 of the 1914 act “had no application to a lessening of competition in the 
resale of a commodity” (Mennen Co. v. Federal Trade Commission, 288 Fed. 774; 
and National Biscuit Co. v. Federal Trade Commission, 299 Fed. 733). 

The next sentence of the FTC report adds however that “* * * the unsound- 
ness of that view of the law was established by the Supreme Court in a private suit 
which reached the court 5 years later Van Camp v. American Can Company, et al. 
(278 U.S. 245)” (S. Rept. No. 4, 74th Cong., 1st sess., p. 90). 

Then the next paragraph begins: 

“Thus it appears that prior to the Van Camp decision, during a period when 
chain stores were enjoying an extensive growth based largely upon special price 
concessions from manufacturers, the Commission was prevented by court de- 
cisions from applying section 2 of the Clayton Act to ameliorate the resultant 
competitive situation between the chains, the cooperatives, and the independents. 
Such decisions naturally discouraged the Commission with respect to the institu- 
tion of further proceedings” (final report of the Federal Trade Commission on 
the chain-store investigation, S. Doc. 4, 74th Cong., 1st sess.). 

I have my suspicions that in the period 1923-29 the FTC may have been a little 
too easily discouraged with respect to instituting further proceedings under the 
anti-price-discrimination law, and that the FTC reporting in 1935 may have been 
overly generous with its “(t)hus it appears.” Be that as it may, the FTC’s 
recommendations in 1936 appear in the next sentence of that report as follows: 

“As pointed out in the discussion of the legal status of price discrimination by 
and in favor of chain stores (ch. IV, sec. 4) the principal difficulties of enforce- 
ment grow out of the provisos regarding quantity, cost of selling, and meeting 
competition. There is also the question whether monopoly or substantial lessen- 
ing of competition in intrastate retail distribution is within the scope of the 
statute” (op. cit. p. 90). 

I know of no hint anywhere in the legislative history of the Robinson-Patman 
Act that would support Mr. Simon’s contention that the amended language of 
subsection 2 (a) was intended to extend the law to cover injury to competition at 
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the resale level, nor any hint that anyone questioned the fact that the old law 
already covered injury to competition at the resale level. In contrast, the 
reports on the 1936 bills clearly state purposes which meet the problems that 
FTC said existed at that time, not problems which the FTC said had been re- 
solved 7 years earlier. The House report said of this clause: 

“This provision accomplishes a substantial broadening of a similar clause 
now contained in section 2 of the Clayton Act. The existing law has in practice 
been too restrictive in requiring a@ showing of general injury to competitive con- 
ditions in the line of commerce concerned, whereas the more immediately im- 
portant concern is in injury to the competitor victimized by the discrimination. 
Only through such injury in fact can the larger, general injury result. Through 
this broadening of the jurisdiction of the act, a more effective suppression of 
such injuries is possible and the more effective protection of the public interest 
at the same time is achieved” (op. cit. p. 8). [Italics added.] 

And in almost the same language the Senate report said: 

“This clause represents a recommended addition to the bill as referred to your 
committee. It tends to exclude from the bill otherwise harmless violations of 
its letter, but accomplishes a substantial broadening of a similar clause now 
contained in section 2 of the Clayton Act. The latter has in practice been too 
restrictive, in requiring a showing of general injury to competitive conditions 
in the line of commerce concerned; whereas the more immediately important 
concern is in injury to the competitor victimized by the discrimination. Only 
through such injuries, in fact, can the larger general injury result, and to catch 
the weed in the seed will keep it from coming to flower” (op. cit. p. 4). [Italics 
added. ] 

[For an explanation of the language which was framed to extend the law to 
cover injury to intrastate commerce resulting from discriminations of firms in 
interstate commerce, as suggested by a portion of the FTC report quoted above 
see: Appendix B to my original statement.] 

The above explanation for the 1936 change in section 2 (a) does not accorid 
with Mr. Simon’s working slogan of the past 7 years, which is that in the recent 
past the FTC has given a distorted interpretation of the Robinson-Patman Act 
and has tried “to protect competitors rather than protect competition.” But 
then I am not sure whether Mr. Simon has ever explained how we may expect to 
have competition without having competitors. 


MK. SIMON’S ACCURACY ON IRRELEVANCIES 


I come now to the assertion that my references to the Red Indian Co. are 
“contrary to the record in every respect.” 

My statement was in error on a descriptive detail which has no bearing upon 
any issue that either Mr. Simon or I have discussed. The Red Indian Co. was 
not itself a refiner of the offbrand gasoline which it distributed. 

The record shows however that the gasoline, “Fleetwing,’ which this company 
distributed was regarded as offbrand and was normally priced 2 cents below 
the standard brands (cf. vol. III, transcript of record, U. S. Circuit Court of 
Appeals for the 7th Circuit, No. 9215, p. 1867). Mr. Simon is clearly wrong 
on the fact which was central to the issue of price meeting, which was the 
whole point of my remarks. 

Now, as for the four “jobbers” that figured in the Standard Oil (Indiana) case, 
I shall mention only a few points which will suggest the need for a fuller review 
of the competitive problem that Mr. Simon has given. 

The four so-called jobbers all sold gasoline at retail and they purchased their 
gasoline from Standard at 1% cents per gallon less than Standard’s 358 other 
retail dealers in the Detroit area. 

One of the jobbers, Ned’s, operated four filling stations and sold at retail 
exclusively. After Standard began giving Ned’s the so-called tank-car price, 
Standard continued to deliver to Ned’s by tank wagon, just as it delivered to 
its other retail dealers. 

Mr. Simon’s client, Citrin-Kolb, is said to be a distributor by virtue of the 
fact that in addition to the several retail stations which it operated, it owned 
other retail stations which it leased out to so-called independent operators. 

Standard had full opportunity to show a cost justification for its price dis- 
criminations. To this end it put into the record a great volume of statistics, 
arranged in a variety of specious ways, which are all commented upon in the 
FTC’s findings of fact. Standard’s discriminations were not justified by any 
differences in its costs of supplying its different dealers in the Detroit area. 
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Mr. Simon's novel description of the competitive system in the Detroit area, 
as well as his highly imaginative description of what the FTC’s cease and 
desist orders requires Standard to do, have been fully translated back to realism 
by Senater Pau! H. Douglas and Mr. Robert A. Wallace in an article appearing 
in the University of Chicago Law Review in the summer of 1952 (cf. Antitrust 
Policies and the New Attack on the Federal Trade Commission, the University 
of Chicago Law Review, vol. 19, summer 1952, No. 4, pp. 684-723). I would 
commend that article for the committee’s careful consideration. 

I appreciate the fact that the four so-called “jobbers” in the Detroit area were 
shown to have storage, credit, and other facilities which would have enabled 
them to perform a genuine jobber function—for some refiner who does not have 
its own distribution system covering the Detroit area, and particularly for some 
small refiner who does not have enough capital to put in the distribution facilities 
and buy up enough retail staions, etc., needed for breaking into the market. 
Moreover, I agree with the conelusions of Senator Douglas and Mr. Wallace 
that: ° 

“Obviously, of the several alternatives open to Standard, the one offering the 
greatest profit and market security was the one which it chose. This course also 
resulted in the highest average price to consumers, the lowest opportunity to 
smaller refiners, and the destruction of independent retailers” (op. cit., p. 709). 

In other words, those references in the reports on the 1936 bills which charac- 
terize a discrimination as “a commercial bribe” seem particularly applicable to 
the situation where a supplier shares his distribution business with a jobber 
for no other reason than to keep that jobber from handling the products of 
small competitors who cannot otherwise find market outlets. 

I can also appreciate the fact that the independent oil jobbers, such of these 
as are still left, might prefer a law which permits the major suppliers to meet 
any price offer the jobbers are able to obtain from suppliers of less well-known 
products, particularly if such price meeting involves a discrimination im the 
jobber’s favor. After Standard began selling gasoline te Ned’s at 1% cents less 
than the price charged Ned's competitors, Ned’s reduced its retail prices and 
increased its sales very rapidly, during a period when total gasoline sales in the 
Detroit area were declining. 


THE ROBINSON-PATMAN ACT RELATES TO DISCRIMINATION 


With reference to my remark that large oil companies are ‘acting in good 
faith to ruin thousands upon thousands of small independent businessmen,” 
Mr. Simon says: “But he did not indicate how that could be possible or in what 
manner it was being done. * * *” I am happy to explain to Mr. Simon that 
if he ever goes into business and finds he is paying prices as high as those at 
which his competitor across the street is selling, then his business will not be 
profitable, and unless he has great wealth to pour into a losing proposition he 
will soon go out of business. For more precise explanations I would refer Mr. 
Simon to the sworn testimony of a long list of retail gasoline dealers who have 
been put out of business This testimony may be found in the hearings of Sub- 
committee No. 5 on distribution problems of the Select Committee on Small 
Business of the House of Representatives.* There may be found, for example, 
the sworn statement of Mr. John N. Nerlinger, Jr., concerning eonditions in the 
Detroit market which led to the Standard Oil (Indiana) case, in part, as follows: 

“The situation which gave rise to our complaints to FTC in 1939 was * * * 

“At that time, the gross operating margins received by retailers in the De- 
troit marketing area were approximately 3 cents a gallon, and the effect of 
meeting the price competition of these favored retailers was to reduce such 
operating margins for other retailers to 1 to 1% cents a gallon. Since rent 
retained by the supplier in connection with the sale of its proucts absorbed 1 
cent of this margin, these hundreds of retailers were required to handle and 
sell gasoline at substantially no compensation. 

“The hardship and heartache, business failures, and human suffering which 
were imposed on service-station operators in the Detroit marketing area by this 
price-discrimination practice defied description. Suffice it to say that there were 
dealers who were obliged to move their families into their stations in order to 
have shelter. There were dealers attempting to buy their own stations who 
lost them for the price of the mortgage” (cf. hearings before Subcommittee 
No. 5, Select Committee on Small Business, House of Representatives, on dis- 


® This subcommittee consists of the Hon. James Roosevelt, chairman, the Hon. Tom Steed 
and Hon. Timothy P. Sheehan, members. 
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tribution problems affecting small business, March 30, 1955, transcript pp. 388 
and 389). 

I do not think that “competition” which is based upon abuse of power will 
serve the American people as well as competition which affords an opportunity 
for any number of competitors to enter the contest and see who can produce and 
sell most efficiently. When mere bigness determines who shall win the com- 
petitive contest there is an inevitable destruction of smaller firms, a loss of 
opportunity for new small firms, and a race to mergers and consolidations end- 
ing eventually in monopoly. 


(In order to secure additional information concerning dual distri- 
bution of branded motor fuels, the subcommittee directed the follow- 
ing letter to the listed oil companies:) 


House or REPRESENTATIVES, 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C., June 24, 1955. 


Dear Mr. : In connection with the recent investigation by the 
House Antitrust Subcommittee into current antitrust problems, considerable 
testimony has been received by the subcommittee concerning the Court’s ruling 
in Standard Oil Co. (Indiana) v. Federal Trade Commission (340 U. 8S. 231 
(1951) ). In order that this subcommittee may assess the economic importance 
of this decision, it will be appreciated if you will supply the following in- 
formation: 

(1)-A list setting forth the names and addresses of all jobbers who buy 
branded motor fuels from you and who resell such branded products in 
competition with your own direct distribution of identical branded products 
through retail outlets in the same marketing areas; 

(2) A statement showing the percentage of your total motor-fuel sales 
represented by the type of jobber busimess involved in No. (1) above. 

It would be appreciated if you could supply this information as quickly as 
possible for inclusion in the record of our hearings. 

Sincerely yours, 

EMANUEL CELLER, Chairman. 


Mr. Stanley C. Hope, president, Esso Standard Oil Co., Rockefeller Center, 15 
West 5lst Street, New York 18, N. Y. 

Mr. A. W. Peake, president, Standard Oil Co. (Indiana), 910 South Michigan 
Avenue, Chicago 80, IIL 

Mr. B. Brewster Jennings, chairman, executive committee and president, Socony- 
Vacuum Oil Co., Inc., 26 Broadway, New York 4, N. Y. 

Mr. Henderson Supplee, Jr., president, the Atlantic Refining Co., 260 South 
Broad Street, Philadelphia 1, Pa. 

Mr. H. S. M. Burns, chairman, executive committee and president, the Shell 
Oil Co., 50 West 50th Street, New York, N. Y. 

Mr. A. C. Long, president, the Texas Co., 135 East 42d Street, New York 17, N. Y. 

Mr. W. K. Whiteford, president, Gulf Oil Corp., Gulf Building, Pittsburgh 30, Pa. 

Mr. Clyde T. Foster, president, Standard Oil Co. of Ohio, Midland Building, 
Cleveland 15, Ohio. 

Mr. Willis G. Violette, president, Standard Oil Co. of Kentucky, Starks Building, 
Louisville 2, Ky. 

Mr. Leonard F. McCollum, president, Continental Oil Co., Continental Building, 
Houston, Tex. 

Mr. Hines T. Baker, president, Humble Oil & Refinery Cvo., Humble Building, 
Houston, Tex. 

Mr. Reese H. Taylor, president, Union Oil Ce. of California, 617 West Seventh 
Street, Los Angeles 17, Calif. 

Mr. re Endacott, president, Phillips Petroleum Co., Phillips Building, Bartles- 
ville, Okla. 

Mr. D. T. Staples, president, Tidewater Associated Oil Co., 79 New Montgomery 
Street, San Francisco 20, Calif. 

= sea G. Dunlop, president, Sun Oil Co., 1608 Walnut Street, Philadelphia 

, Pa. 

Mr. William G. Skelly, president, Skelly Oil Co., Skelly Building, Tulsa 2, Okla. 

Mr. W. C. Whaley, president, the Sunray Oil Corp., Sunray Building, Tulsa, Okla. 

— ae C. Spencer, president, Sinclair Oil Corp., 600 Fifth Avenue, New York 20, 

Mr. T. S. Petersen, president, Standard Oil Co. of California, 225 Bush Street, 
San Francisco 20, Calif. 
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(The following responses were received : *) 


Esso STANDARD OIL Co., 
MARKETING DEPARTMENT, 
New York 19, N. Y. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear Mr. CELLER: Referring further to your letter to us of June 24, 1955, and 
eur reply of July 8, we have now collected the information requested: 

1. We attach hereto as schedule A a list setting forth the names: and 
addresses of all our jobbers, distributors, and consignment distributors who 
buy branded motor fuels from us and who resell such branded products 
in competition with our direct distribution of identical branded products in 
the same marketing areas. We are not entirely clear as to what you mean 
by the prase “through retail outlets.” We have very few company-operated 
stations—approximately 26—and these are either turnpike stations or train- 
ing centers. 

2. Our sales of branded motor fuels made during the year 1954 to the 
jobbers, distributors, and consignment distributors set forth on schedule 
A represent 3.97 percent of our total sales of branded motor fuels during 
the same year. 

We trust that this gives you the information you desire. 

Very truly yours, 

E. 8. Diaes, 
Assistant to General Manager. 


ScHEDULE A 
New England division 


Athol Coal Co., 575 South Street, Athol, Mass. 

Berson Bros., Inc., 50 Harvard Street, New Britain, Conn. 
Bonded Oil Systems, Inc., 18360 Commonwealth Avenue, Boston, Mass. 
Bursaw Oil Corp., Colonial Rod, Salem, Mass. 

DeBlois Oil Co., Colfax Street, Pawtucket, R. I. 

Martin B. Dodd Motor Sales, 19 Rowley Street, Winsted, Conn. 
Charles H. Drew, 31 Calder Street, Cranston, R. I. 

Dube & Murphy, Inc., Center Ossipec, N. H. 

A. J. Forrest, Nahatan Street, Norwoud, Mass. 

Gorham Oil Co., Main Street, Gorham, N. H. 

Harmon Oil Co., Chapel Street, New Haven, Conn. 

Lehigh Inc., Box 311, Norwich, Conn. 

Linstedt Oil Co., Inc., 38 Bridge Street, New Milford, Conn. 
McAlear, 8S. F., 61 Wells Street, Hartford, Conn. 

Nashoba Oil Co., King Street, Littleton, Mass. 

Philbin Bros., 682 Main Street, Clinton, Mass. 

Wooldridge Bros., Inc., 703 Capitol Avenue, Hartford, Conn. 


New Jersey division 
American Petroleum Corp., 188 New Brunswick Avenue, Perth Amboy, N. J. 


Pennsylvania division 
Dauphin Oil Co., Carlisle. Keystone Oil Product Co., Camp Hill. 
Feather, J. Howard, Martinsburg. Service Oil Co., Harrisburg. 
Gohn, Morris U., Dallastown. Tulsa Petroleum Co., Scranton. 
Kettering, J. Herman, Lebanon. Weber, Harold, Pottstown. 


Delaware-Maryland-Washington, D. C., division 


A. G. Dezendorf, Washington, D. C. 
United Petroleum Products Co., Washington, D. C. 


1 At this time these hearings were printed comparable information had not been received 


from the following companies: Gul 


Oil Corp., Union Oil Company of California, and 
Skelly Oil Co. 
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North Carolina division 


Baker Oil Co., Williamston. J. F. Starling, Jacksonville. 
Bull City Oil Co., Durham. Service Oil Co., Laurinburg. 
Corbett Oil Co., Bailey. C. A. Seagraves, North Jefferson. 
Hughes Bros. Fuel Oil Co., Wilmington Trask Oil Co., Wards Corner. 
Jordan Oil Co., Nashville. R. D. White, Shallote. 
Phillette Oil Co., Zebulon. Watkins Oil Co., Troy. 
Ripple Oil Co., Welcome. 

South Carolina division 


Arthur Hardware Co., Elloree. Hay Oil Co., Charleston. 

W. D. Arthur, Hartsville. Holland Oil Co., Laurens. 

D. H. Banks & Son, St. Matthews. J. S. Holleman, Charleston. 

Cc. O. Bull, Cameron. A. A, Kelly, Bishopville. 

M, E. Carter, Elliott. Leland Oil Co., McClellanville. 
Jerry Cox Co., Conway. D. M. Mays, Bethune. 

Dixon & Battle, Mullins. James McCarter, York. 

©. M. Dukes, Orangeburg. L. P. Ott, Branchville. 

F,. E. Edwards, Hemingway. Powell Oil Co., Latta. 

C. D. Evans, Iva. Rentz Oil Co., Bamberg. 

J. W. Evans, Lancaster. Reynolds & Clement, Lamar. 
Evans Motor Co., Columbia. B. B. Sanders, Jr., Bennettsville. 
R. W. Ezelle, Wagner. P. F. Smith, Summerville. 

Alex Fant, Union. R. L. Smith, Lake View. 

B; R. Ford, Loris. Smith Rogers Oil Co., Mullins. 
Cc. F. Gaddy, Lake City. Southern Asphalt Haulers, Charleston. 
H. & S. Oil Co., Andrews. H. B. Sprott, Summerton. 

B. M. Hamer, Dillon. J. A. Witt & Sons, North. 
Harmon Oil Co., Lexington. 


Tennessee-Arkansas division 
J. W. Tugwell, Jr., Millington, Tenn. 


©. W. Bedwell, Springfield, Tenn. 

R. A. Padgett, South Pittsburg, Tenn. 
E. M, Hall, Loudon, Tenn. 

N. D. Booher, Oneida, Tenn. 


Louisiana division 
H. H. White, Jr., Service Gas & Oil Co., Clinton. 


STANDARD Om Co. (INDIANA), 
Chicago 80, Ill., July 14, 1955. 
Hon. EMANUEL CELLER, 
House of Representatives, 
Washington, D. C. 


Dear CONGRESSMAN CELLER: The data requested in your letter of June 24, 1955, 
addressed to Mr. A. W. Peake, formerly president of this company, is contained 
in the exhibit attached hereto. 

While your letter does not indicate the nature of your interest in these data 
or call for any comment, it may be of interest to you to know something about 
how dual distribution through both jobbers and dealers sometimes comes about. 
This is very well documented in the record in what we call the Detroit case, re- 
ferred to in your letter. 

Each of the jobbers to whom Standard sold in the Detroit area was originally 
a Standard retail dealer. Years ago Standard had no jobber customers in the 
Detroit area. (Our overall jobber sales have been and still are relatively small— 
we sell mostly direct.) Some of our retail dealers in Detroit expanded their 
businesses until they owned and operated multiple service stations. They later 
determined to enter into the wholesaling phase of the business by acquiring 
bulk plant facilities and transportation facilities, usually, but not always, with 
the intention of undertaking to serve service stations in addition to their own. 
Eventually, following the practice of supplying companies, these jobbers pro- 
ceeded to lease out their stations to independent dealers, thus confining them- 
selves to wholesaling except that from time to time they would take over the 
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operation of stations which they ewned during periods when they were unable 
to find independent operators for those stations. 

in no instanee did Standard encourage any of these dealers to beeome jobbers. 
Under conditions of free competition Stardard had no say in the premises. When 
a dealer had made a success of retaling and, having the initiative and determin- 
ation to expand, chose to enter into the wholesaling phase of the business, 
Standard’s only choice then was to continue to sell them its branded product 
or to cut them off and to lose the outlets and the goodwill for Standard’s products 
built up over many years in the particular neighborhoods by those outlets, As 
the record in the Detroit case shows, Standard chose to endeavor to retain these 
customers by meeting the jobber prices offered to them by numerous other sup- 
pliers who were anxious to have their business. Even se, three of Standard’s 
jobber customers were lost to competitors. 

As indicated, Standard has relatively few jobber customers. Sales by Standard 
to jobbers have been the exception rather than the rule. 

However, the jobber is becoming increasingly an important factor in the dis- 
tribution of petrelewm products. In our marketing territory the number of 
jobbers has been increasing and they have also been increasing their share of 
the market. No supplying company can ignore this phenomenon. While some- 
times it is practicable to distribute only through jobbers in some areas and 
only through retail dealers in others, this is not always feasible. In the face 
of the very keenest kind of rivalry which exists in every local market, a supplier 
cannot—regardless of its basie distribution policies—arbitrarily decide how it 
will distribute in each market. Its choice is limited by the opportunities avail- 
able and the competitive pressures that are encountered. 

Yours truly, 


EF. O. Puror. 


Standard Oil Go. (Indiana)—List of jobber customers for branded motor fuels 
who resell in same marketing areas in which Standard selis to deaters 


Location 
K. Friend & Co Chicago, Ill. 
Beck Oil Co Deo. 
Amphitheatre Equipment & Service Co Do. 
Elmer Larsen Harlan, Iowa 
Fort Madison, Iowa 
Detroit, Mich. 


Do. 
Wayne Oil Co Do. 


nines’ Crctin He VA asi ateenteidensecmaions Lansing, Mich. 
Merchants Wholesale Distributors Detroit, Mich. 

E. J. McKeller & Co . Fargo, N. Dak. 
Odell Oil Co Grand Rapids, Mich. 
Deminees . ANN ORs hance ceetieanicthitekcnntice Indianapolis, Ind. 
City Oil & Gas Co., Inc Kansas City, Kans. 
Moore Fuel Co Independence, Mo. 
Polly Oil Co Fremont, Nebr. 
Carlson Oil Company of Nebraska, Inc Lexington, Nebr. 
Roco Petroleum Co St. Louis, Mo. 
Tyler Tire & Service South Bend, Ind. 
Adams Motor Co Colorado Springs, Colo. 
Colorado Petroleum Products Corp Denver, Colo. 

Cook Bros. Oil Co Do. 

Diodosio Gas & Oil Co Pueblo, Colo. 

Siegel Oil Co Denver, Colo. 

Silco Oil Co Do. 

Silver State Petroleum Co Pueblo, Colo. 

We Bake. We esters gre mncemsame reg eter ee eet ee Billings, Mont. 
William O’Loughlin Do. 

Tepee Motor Co : : Forsyth, Mont. 
Butler Oil Co Casper, Wyo 
Consumers Gasoline Co Rawlins, Wyo. 


W. E. Dinneen Cheyenne, Wyo. 
Percent of sales to above customers to total motor fuel sales: 4.15 percent. 
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Socony Mosite Om Co., INc., 
New York 4, N. Y., July 21, 1955. 
Hon, EMANUEL CELLER, 
Chairman, House Antitrust Subcommittee of the 
House Committee on the Judiciary, Washington, D. C. 


Dear Sre: In response to item No. 1 of your letter of June 24, 1955, as modi- 
fied by your letter of July 5, 1955, enclosed herewith you will find lists setting 
forth the number and location of all jobbers who buy branded motor fuels from 
this company and its principal domestic affiliates, and who resell such branded 
products in competition with our own direct distribution of identical branded 
products through retail outlets in the same marketing areas. 

For the purpose of clarity, and to avoid misunderstanding, the information 
on the lists relates to sales of identical branded gasoline by the supplying com- 
pany and by jobbers in the same marketing area to retail outlets. 

The attached lists include information with respect to Magnolia Petroleum 
Co., an affiliated company which markets in the Southwest area of the United 
States. Our west coast affiliate, General Petroleum Corp., does not have any 
jobbers of the type referred to in your request. 

Each of the jobbers on the attached lists sells gasoline to retail outlets. How- 
ever, while we have no way of determining the relative proportion of such 
sales, we believe that many of the jobbers sell directly to consumers, such as 
farm and commercial accounts. 

Item No. 2 of your letter of June 24, 1955, requested a statement showing the 
percentage of our total motor fuel sales represented by the type of jobber busi- 
ness involved in item No. 1. With respect to Socony Mobil’s operations, this 
type of jobber business represented 5 percent of our total gasoline sales. It 
represented 1.3 percent of Magnolia’s total gasoline sales. None of this type 
of jobber business is done by General Petroleum. The type of jobber business in 
question represented 3.4 percent of the combined total gasoline sales of Socony 
Mobil, Magnolia, and General Petroleum, These percentages are based upon 
1954 gasoline sales volume. 

Sincerely yours, 


B. B. JENNINGS. 


Number and location of all jobbers who buy branded motor fuel from Socony 
Mobil Oil Co., Inc., and who resell such products in competition with supplier 
to retail outlets in the same marketing area 


Number Number 
Connecticut : of jobbers | Missouri: of jobbers 
Kansas City 
Platte City 


1 | New Jersey: 
Englishtown 
Hawthorne 


Newton Highlands Cattaraugus 


Springfield Cazanovia 
Minnesota: Crookston Constantia 
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Number and location of all jobbers who buy branded motor fuel from Socony 
Mobil Oil Co., Inc., and who resell such products in competition with supplier 
to retail outlets in the same marketing area—Continued 


Number Number 

New York—Continued of jobbers | New York—Continued of jobbers: 

Cortland Southampton 

Dansville Syracuse 

Darian Center 

Delanson 

Dundee Westport 

Northampton Whitney Point 

pS Pennsylvania: 

Fredonia Belle Vernon 


Coraopolis 

Jeannette 

Mount Jackson 

Northampton 

Philadelphia 
I a wrasse mee Pottstown 
Marion Scranton 
Middleport South Dakota: Watertown 
Mineola Tennessee : Memphis 
Nunda Vermont: 
Orchard Park Enosburg Falls 
Owego Middlebury 
Painted Post West Milton 

Wisconsin: 
La Crosse 
Marinette 


Number and location of all jobbers who buy branded motor fuel from Magnolia 
Petroleum Co., and who resell such products in competition with supplier to. 
retail outlets in the same marketing area 


Oklahoma : 


Beaumont 
I a sincere ccc ape data Aa eerie anceniaineainaaate tae aie 
San Antonio 


SHELL O12 Co., 
New York, N. Y., July 18, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Deak Mr. CELLER: Referring to your inquiry of June 24, although a very sub- 
stantial percentage of our business is done through Shell branded jobbers, there 
are very few instances in which these jobbers compete in the same marketing 
area with our direct distribution, and the percentage of our total motor fuel sales. 
represented by this type of jebber business would be almost infinitesimal. 

We hope that this general answer will suffice for your present purposes. If, 
however, you should need any more detailed information, we will be glad to ob- 
tain it for you although it will require some time. 

Very truly yours, 
J.G. JORDAN, 
Vice President Marketing. 
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THe Texas Co., 
New York, N. Y., July 14, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear Mr. CELLER: Pursuant to request contained in your letter of June 24, 
1955, with respect to jobber sales and my reply of June 28, I am now enclosing 
a statement giving the information you requested. 

I trust that you will find it satisfactory. 

Very truly yours, 


W. G. ELIcKER. 


Jobbers who buy branded motor fuels from the Texas Co., and who resell such 
branded products in competition with the Texas (C9.’s direct distribution of 
identical branded products, through retail outlets in the same* marketing 
area (total motor-fuel purchases (gallons), year 1954) 


Name of jobber and address Gallone 


Cyr Oil Co., Inc., 100 Water St., Lawrence, Mass_.__.__--_-_-_---_- 2, 231, 073 
Carney-Young Utilities Corp., 130 North Beacon St., Brighton, Mass. __1, 124, 485 
Washington Petroleum Co., Washington, D. C 3, 375, 520 
Panebranco Oil Co., Omaha, Nebr 494, 466 
H. J. Reidy, Sigman and Denver, Colo 507, 848 
Phil Ross & Sons, Derby and Denver, Colo 346, 368 
C. M. Woodruff, Chanute and Coffeyville, Kans 205, 349 
Wm. Khuhnile, Littleton and Denver, Colo 86, 000 
Arrow: Petroleum Coe., 5930 Carthage Ct., Norwood, Ohio 3, 173, 640 
Steinhagen Oil Co., 1601 Cedar, Beaumont, Tex__________________ 2, 820, 337 
Mrs. B. B. Anderson, 720 South Florence, El Paso, Tex , 09, 514 
Carter Petroleum Corp., 405 Dallas, El Paso, Tex 5, 103, 546 
Jack Neal, Inc., 3000 East Houston, San Antonio, Tex__...-_____ 5, 443, 305 
Service Oil Co., 500 en ae ne We ne ee 3, 116, 126 
ee Bowl Sales & Terminal Co., Abbeville, La. (Lake Charles, 

897, 082 


4a.) < 
Outneiiaday Service, Inc., Southport, La. (New Orleans, La.) -_- , 401, 985 
Marx Blackett, Midvale, Utah 771, 473 
G. R. Oleson, Roy, Utah 340, 053 
Stanley Ragsdale, Desert Center, Calif 21, 081 
E. H. Sanford, Renton, Wash 505, 428 
B. C. Brough, St. Helens, Oreg 136, 080 
Alderman Farms, Dayton, Oreg 47, 547 


Grand total ? 43, 508, 306 


1 This statement includes all jobbers who function as such, 1. e., those who own or operate 
a own bulk plants and distribute petroleum products to retail outlets with their own 
equipment 

Th he total of 438,508,306 gallons represents slightly more than 1 percent of the Texas 
Co.’s sales of motor fuel in the United States during the year 1954. 


Dated: July 13, 1955. 


THe STANDARD Ott Co., 


Cleveland, Ohio, July 1, 1955. 
Hon. EMANUEL CELLER, 


Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear Mr. CELLER: Mr. Foster referred to me for answer your letter of June 24 
requesting information regarding our sales through jobbers. 

Answering your request we have no jobbers who buy and resell branded motor 
fuels in competition with our own direct marketing of identical brand of prod- 
ucts through retail outlets in the same marketing area. 

Many years ago we discontinued this practice and established a separate 
corporation with its own organization and distinctive brand name to sell motor 
fuels and lubricants to jobbers. This activity is carried on both in areas in which 
we market directly and in areas in which we do not. It does not, however, use 
any of the brand names used by us. 

Sincerely, 


8. H. Ecxiorrt. 
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STANDARD Or Co., 
Louisville, Ky., June 27, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. 0. 


Dear Mr. CELLER: We have your letter of June 24 and in reply list below those 
jobbers who buy from us branded motor fuels and who resell such branded prod- 
ucts in competition with our own direct distribution of the same branded prod- 
ucts: 

Georgia : Alabama: 
Hood Oil Co., Atlanta Interstate Oil Co., Montgomery 
Stewart Oil Co., Macon Bayou Oil Co., Bayou LaBatre 
Barrett Oil Co., Savannah American Oil Co., Birmingham 
Swift Petroleum Co., Columbus Snappy Service Warehouse Oil Co., 

Mississippi: R. & M. Tire Serviee, Me- Birmingham 

ridian Kentueky: 

Florida : Glore Oil Co., Danville 
Aeroland Oil Co., Miami Hill Pétroleuth Co., Glasxiw 
Pioneer Tire Co., Tampa 


During the year 1954 we sold to jobbers in this category approximately 4.3 per- 
cent of the company’s total business on motor fuels. 
Sincerely yours, 
W. G. Viorette, President. 


Humsre Or & Rerrnrine Co., 
Houston, Tez., June 28, 1955. 
Hon. EMANUEL CELLER, 
House of Representatives, Washington, D. C. 


Dear Mr. Cetter: Your letter of June 24, 1955, contains a request that we 
iist the jobbers who buy Humble Oil & Refining Co. branded motor fuels and 
resell them in competition with our own direct distributions of identical branded 
products. 

There are two branded distributors, identified by you as jobbers, who meet 
this test in the case of Humble. Their names and addresses are: 

Bay Oil Co., 1218 Milam Street, Houston, Tex. 
Dunlap-Swain, 2000 Pacific Avenue, Dallas, Tex. 

We have been doing business with these two jobbers since the end of World 
War II. Sales of motor fuels to them in 1954 represented 2.4 percent of the 
total-sales of branded motor fuel during that year, and it is believed that current 
sales are at about the same rate. ; 

We hope this information will satisfy your needs. If not, please let us hear 
from your further. 

Very truly yours, 
Hines H. Baker. 


PHILLIPS PETROLEUM Co., 
SaLes DEPARTMENT, 
Bartlesville, Okla., July 5, 1955. 
Hon. EMANUEL CELLER, 
Chairman, House Antitrust Subcommittee, 
Committee on the Judiciary, 
House of Representatives, Washington, D. 0. 


Dear Srr: Mr. Paul Endacott, president of Phillips Petroleum Co., has re- 
ferred to me, as general sales manager for the company, your letter of June 24, 
1955, with the request that I supply you with the information which you re- 
quested. 

There is attached hereto a list setting forth the names and addresses of jobbers 
to whom Phillips Petroleum Co. sells branded gasoline. These jobbers sell to 
retail outlets, most of which are owned and/or operated by others. It is pos- 
sible that such retail outlets may be in the same marketing area as other retail 
outlets to which Phillips Petroleum Co. makes direct sales of branded gasoline. 
Phillips Petroleum Co. sells only an inconsequential amount of gasoline through 
retail outlets operated by it. This list is as of July 1, 1955. 
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As to the percentage of branded gasoline sold, the percentage of the total of 
our sales of branded gasoline to the above-mentioned jobbers in relation to the 
total of all of our sales of branded gasoline in the year 1954 was 7.05 percent. 

It is our understanding that a substantial portion of the branded gasoline 
purchased by said jobbers was not sold by them through service stations owned 
and operated by them, but was sold by the jobbers to service stations owned 
and/or operated by others. Also, the jobbers made sales of branded gasoline to 
farm users at their various farms and to commercial consumers at their several 
industrial establishments. We are unable to advise as to the volume of gasoline 
which such jobbers sold through service stations owned and operated by them 
and could not do so except by making detailed inquiries of our jobbers in the 
field as to the disposition made by them of branded gasoline which they pur- 
chased from us. 

I trust that the foregoing gives you the information which you desire. 

Respectfully yours, 
BE. H. Lyon. 


{Enclosure to letter of E. H. Lyon to Hon. Emanuel Celler, chairman of House Antitrust 
Subcommittee, July 5, 1955] 


J. M. Simpson Oil Co., 810 West Sixth, Amarillo, Tex. 

Central Tire & Oil Co., 1325 West Ninth Avenue, Denver, Colo. 
Aurora Oil Co., 10857 East Colfax, Denver, Colo. 

Mapleton Sales Co., 5755 North Washington, Denver, Colo. 
Merchants Oil Co., 105 South Cherokee, Denver, Colo. 

Marshall Oil Co , 3450 Brighton Boulevard, Denver, Colo. 

Platte Valley Oil, 195 West Hampden, Denver, Colo. (Englewood) 
Reeves Oil Co., 1101 South Logan, Denver, Colo. 

Riggi Oil Co., Denver, Colo. (Adams City) 

Shoemaker Oil Co., Route 1, Box 48, Denver, Colo. (Arvada) 
Harris Service, Sterling, Colo. 

McBride & Hartnett, 1801 North Ashland, Chicago, Il. 

Public Bulk Station, 2500 West 36th Street, Chicago, Il. 

Burnex Oil Co., 2929 South Cicero Avenue, Chicago, Ill. (Cicero) 
Kaul Oil Co., 5931 North 91st, Milwaukee, Wis. 

Lake Shore Oil Co., 5121 South Packard Avenue, Milwaukee, Wis. (Cudahy) 
international Oil Co., 4409 West State Street, Milwaukee, Wis 
Ash Oil Co., Winamac, Ind. 

Guarantee Oil Co., 1623 Lincolnway West, South Bend, Ind. 

J. K. Oil Co., 1331 East South Street, Elkhart, Ind. (South Bend) 
Jackson Oil, 2080 Kentucky Avenue, Indianapolis, Ind. 
Maywood (Oil Co., Box 131, Indianapolis, Ind. 

Walts 66 Service, 4105 Massachusetts Avenue, Indianapolis, Ind. 
National Oil & Gas Co., Box 128, Portland, Ind. (Bluffton) 
Zimmerman Oil Co., 922 South Main Street, New Castle, Ind. 
Ferrari Oil Co, Murphysboro, Ill. 

Stewart Oil Co., 44 Main Street, Champaign, Il. 

Tulsa Oil Co., 325 East Jefferson, Springfield, Tl. 

Sweco Oil Inc., Box 284, Peoria, Il. 

Deem Oil Co., 10th and Market Streets, St. Louis, Mo. 

Lloyd Black, Rural Free Delivery No. 6, Jacksonville, TL. 
Buckles Oil Co., 1319 Kansas Avenue, Kansas City, Kans. 
Quality Oil Co., 7119 Truman Road, Kansas City, Mo. 

Gillette Oil Co., 4550 Main Street, Kansas City, Mo. 

Price Combs, Box 237, Kansas City, Mo 

Joe Davis & Son, 7916 69th Hiway, Kansas City, Mo. (Overland Park) 
Maddox Oil Co., 1005 Murphey Avenue, Joplin, Mo. 

K & K Oil Co., 3105 East Seventh, Joplin, Mo. 

Blau Oils, Inc., 801 Second Avenue, Minneapolis, Minn. 
Timmons Oil Co., 501 Washington Avenue, Minneapolis, Minn. 
Twin City Terminal Oil Co., 517 Broadway, St. Paul, Minn. 
Range Oil Supply, 501 11th Avenue South, St. Paul, Minn. 

Fuel Oil Service, 104 South Concord, St. Paul, Minn. 

Foster General Tire, 13th and L Streets, Lincoln, Nebr. 

Gerbig Oil Co , 1500 Pioneer Boulevard, Lincoln, Nebr. 

Ralph Meyers, 800 Seuth Street, Linéoln, Nebr. 

Lee Waltz, Route 8, Lincoln, Nebr. ° 

Wilson Weaver, 1242 Stillwater, Lincoln, Nebr. 

Dutch Mill Distributing, Omaha, Nebr. 


74645—56— pt. 3-21 
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Dutch Mill Oil Co., 145 North Elmwood Road, Omaha, Nebr. 
Carl Grant Oil Co., 21st and Railroad Avenue, Omaha, Nebr. 
Liberty G. & O. Co., 1112 North 13th Street, Omaha, Nebr. 
Sample Hart Motor Co., 18th and Burt Streets, Omaha, Nebr. 
Swanson Petroleum, 1301 Jones Street, Omaha, Nebr. 

Harpool Bros., 2424 East 13th, Wichita, Kans. 

Jeffers Oil, 228 North St Clair, Wichita, Kans. 

Wayne McKay, 1012 Jefferson, Wichita, Kans. 

H. L. Parker, 500 West Second Street, Wichita, Kans. 

Ash Oil Co., 101 East Okmulgee, Muskogee, Okla. 

Garrington Oil Co., Westville, Okla. 

Gilmore Gardner Kirk, 522 North Penn, Oklahoma City, Okla. 
Hagen Oil Co., Shattuck, Okla. 

Hitchcock Oil Co., 701 North Main, McAlester, Okla. 

Price Oil Co., Ponea City, Okla. 

Petroleum Marketing Co., Box 3337, Tulsa, Okla. 

Schultz Oil Co., El Reno, Okla. 

Neil Smith & Son, Box 515, Ardmore, Okla. 

McCartney Oil Co., 2212 Towson Avenue, Fort Smith, Ark. 
Southland Gas Co., 903 East Main Street, Siloam Springs, Ark. 
Wilkins Sales & Service, Blackwell, Okla. 

G. O. Williams, Sharon, Okla. (Woodward) 

Mutch Oil Co., Ontario, Oreg. 

Wagstaff Oil Co., Salt Lake City, Utah 

United Oil Co., Salt Lake City, Utah 
Jensen Oil Co., Salt Lake City, Utah 





Sun Or Co., 
Philadelphia, Pa., July 1, 1955. 
Hon. EMANUEL CELLER, 
Chairman, House Antitrust Subcommittee, 
House of Representatives, Washington, D. C. 

My Dear Mr. Cetter: This is in response to your letter of June 24, 1955, written 
to Mr. Robert G. Dunlop, president of Sun Oil Co., requesting information as to 
wholesale distributors (jobbers) who purchase branded motor fuel from Sun Oil 
Co. and resell in competition with our own direct distribution of identical branded 
products through retail accounts in the same marketing area. 

In our own terminology, we have two groups of branded motor fuel wholesale 
distributors (jobbers). One group consists of those branded distributors whose 
business is primarily that of reselling to retail accounts. In these cases, the 
distributor always operates in a clearly defined area outside of areas served by 
our direct distribution, so that there is no possibility of competition between the 
distributor’s retail outlets and those served directly by the Sun Oil Co. 

In recent years, we have developed a second group of branded motor fuel 
distributors, whose primary function is to serve the farm trade. We refer to 
these as farm distributors, and the majority of them operate within the same 
geographical area in which we deliver directly to retail outlets. 

Seven of the distributors in this category also serve a total of 12 retail outlets. 
However, by the very nature of their business, these distributors’ territories are 
in the more rural sections of our direct marketing areas, None of the 12 retail 
accounts served by them is in competition with any retail account to which we 
deliver direct. 

Therefore, we can say that we have no branded motor fuel distributors (job- 
bers) who come within the scope of item (1) of your June 24 inquiry. 

Sincerely yours, 
Frank R. Mark ey, Vice President. 


D-X Sunray Ott Co., 


Tulsa, Okla., July 7, 1955. 
Mr. EMANUEL CELLER, 


Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 
Dear Mr. CeLLer: This will acknowledge your letter of June 24 addressed to 
Mr. Wright, president, Sunray Mid-Continent Oil Co., which letter was for- 
warded to me on July 5 by Mr. Wright. 
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I have read your letter quite carefully and wish to advise that it is not the 
policy of D-X Sunray Oil Co. to sell its branded products through its own facil- 
ities in competition with its jobber customers, hence we have no jobbers buying 
branded motor fuels from us, who resell in competition with our direct facilities 
in the same marketing area 

I believe that this advice as to our marketing policy will make it evident to you 
that we cannot supply you any information as to the two questions raised by 
you. 

Yours very truly, 
R. W. McDowexz. 


Sunray Mip-CoNTINENT Or Co., 
Tulsa, Okla., July 5, 1955. 
Mr. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Wasington, D. C. 


Dear Mr. CeLLeR: Referring to your letter of June 24, 1955, with reference 
to the recent investigation by the House Antitrust Subcommittee and requesting a 
list setting forth names and addresses of all jobbers who buy branded motor 
fuels from us. 

Since the merger of Sunray Oil Corp., and Mid-Continent Petroleum Corp., 
all marketing is handled by D-X Sunray Oil Co. I am, therefore, referring your 
letter to Mr. R. W McDowell, president of that company. 

Very truly yours, 
W. C. WHALEY, 


Srncitarm REFINING Co., 
New York, N. Y., July 15, 1955. 
Hon, EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear Sir: On June 29, Mr. Joseph P. Walsh, general counsel of Sinclair Ot! 
Corp., acknowledged your letter of June 24 addressed to Mr. P. C. Spencer, 
president, and advised that Sinclair Refining Co., a wholly owned subsidiary 
engaged in the refining and marketing of motor fuels, would answer your inquiry. 

Sinclair Refining Co., a Maine corporation, with its principal business oflice 
at 600 Fifth Avenue, New York, N. Y., is engaged in the refining of motor fuels, 
including gasoline, and markets the same in a majority of the States. Quoted 
boon are your questions followed by the answers of Sinclair Refining Co. 

ereto: 

“(1) A list setting forth the names and addresses of all jobbers who buy 
branded motor fuels from you and who resell such branded products in competi- 
tion with your own direct distribution of identical branded products through 
retail outlets in the same marketing areas.” 

Answer : Sinclair keeps no records with respect to the subject. However, in the 
best judgment of various of its employees who are generally familiar with the 
operations of both the jobbers and the company, each of the following resells at 
least a portion of the branded motor fuels purchased from Sinclair to or through 
retail outlets located in the same marketing areas in which Sinclair also dis- 
tributes identical branded products to other outlets: 


J. V. Perry & Co., Wadley, Ala. 
Watkins-Walters Oil Co., Birmingham, Ala. 
Bynum Oil Co., Oneonta, Ala. 
Southwell-Hopkins Oil Co., Folkston, Ga. 
B. & T. Oil Co., Metter, Ga. 

Consumers Oil Co., Meridian, Miss. 
Myers Distributing Co., Charlotte, N. ©. 
R. E. Riddick, Bethel, N. C. 

Gupton Oil Co., Louisburg, N. C. 
Carolina Oil Co., Newton, N. C. 

Davie Oil Co., Bixby, N. C. 

Southern Ice Co., Summerville, S. C. 
Dillon Service Co., Dillon, 8. C. 

W. W. McGinnis, Collierville, Tenn. 
Pennol Oil Products Co., Cicero, Ill. 

Ives & Volker, Grand Rapids, Mich. 
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Cofall Oil Inc., Cleveland, Ohio 

Mays Oil & Supply Co., Piqua, Ohio 
Schimming Oil Co., Deerfield, Wis. 
Farmer’s Elevator Co., Waupun, Wis. 

Ira V. Howell, Provo, Utah 

Johnson Oil Co., Murray, Utah 

Fred Kistler Oil Co., Inc., Coffeyville, Kans. 
Carl Berry Oil Co., Kansas City, Mo. 
Blacksburg Motor Co., Blacksburg, Va. 
Curtis Oil Co., Newport News, Va. 

D. L. & Co., Flagtown, N. J. 

Monarch Fuel Co., Elizabeth, N. J. 
Wagoner Gas & Oil, West Newton, Pa. 
Washington Petroleum Products, Inc., Washington, D. C. 
Batt Oil Co., North Tonawanda, N. Y. 

Fred D. Short, Wellsville, N. Y. 


“(2) A statement showing the percentage of your total motor fuel sales rep- 
resented by the type of jobber business involved in No. (1) above.” 

Answer: Sinclair maintains no records from which it is possible to segregate 
from its total sales to its branded jobber resellers of motor fuel those quantities 
which are marketed by them to or through retail outlets in the same marketing 
areas in which Sinclair markets products bearing the same brand. However, 
the percentage of Sinclair’s aggregate motor-fuel sales to the jobbers described 
above to Sinclair’s total motor-fuel sales is 1.98. 

The foregoing is based upon the period comprising the first quarter of this 
calendar year, that being the most recent appreciable period for which our figures 
are available. 

We trust, the foregoing will be satisfactory and sufficient for your needs. 

Yours very truly, 
Srnciarrk REFINING Co. 
By J. E. Dyer, President. 


STANDARD Orn CoMPANY OF CALIFORNIA, 
San Francisco, Calif., June 30, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


My Dear Mr. Cet_er: Thank you for your letter of June 24, 1955. 
I can inform you that there are no jobbers who buy from my company in the 
circumstances referred to in your question. 
Very truly yours, 
T. S. PETERSEN. 


Tipe Water AssocrATep Ort Co., 
San Francisco 20, Calif., July 18, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
Howse of Representatives, Washington, D. C. 


Dear Mr. CeLter: In your letter to me of June 24, 1955, you requested that 
this company furnish you certain information for inclusion in the record of 
the hearings of the House Antitrust Subcommittee concerning the Supreme 
Court’s ruling in Standard Oil Company (Indiana) v. Federal Trade Commis- 
sion (340 U. S. 231). 

You asked for— 

“(1) A list setting forth the names and addresses of all jobbers who buy 
branded motor fuels from you ‘and who resell such branded products in 
competition with your own direct distribution of identical branded products 
through retail outlets in the same marketing areas; 

“(2) A statement showing the percentage of your total motor fuel sales 
represented by the type of jobber business involved in No. (1) above.” 

Please be advised that in the western, central, and southern divisions of 
this company we have no jobbers or distributors of branded motor fuels who 
resell such products in competition with our own direct distribution, In our 
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eastern division, which comprises roughly the New England and Middle Atlantic 
States, this company and its predecessor companies have historically marketed 
branded products to some extent in the manner set forth in your communication. 

Attached hereto, marked “Exhibit A,” is a list of distributors or jobbers fall- 
ing within the specification of paragraph (1) of your communication. Also 
attached, and marked “Exhibit B,” is the statement requested by paragraph (2) 
of your communication. You will note that the total gasoline sales and the 
percentage of distributor sales as given in exhibit B are only those of the eastern 
division. 

Very truly yours, 
D. T. Staples. 


Tipe WATER ASSOCIATED Ort Co., EASTERN DIVISION, MARKETING DEPARTMENT 
ixHisit A.—Dual distributors and metropolitan jobbers 


New England dual distributors: 
Acorn Oil Co., Inc., 1000 West Main Street, New Britain, Conn. 
Bantly Oil Co., 155 Centre Street, South Manchester, Conn. 
Central Oil Co., Broadway, Raynhan, Mass. 
J. A. Clappison, Inc., 222 Water Street, Bath, Maine 
H. M. Durfee, 1197 Broad Street, Providence, R. I. 
Eidam Tire & Supply Co., 2 Lawrence Street, Lawrence, Mass. 
Robert Fawcett & Son Co., Inc., 360 Portland Street, Cambridge, Mass. 
Gasoline Distributors, Inc., 81 Railroad Avenue, Greenwich, Conn. 
Gibbs Oil Co., 691 Broadway, Saugus, Mass. 
Gilbane, F., Ine., 175 Pawtucket Avenue, Pawtucket, R..I. 
Hathaway & Son Oil Co., 414 Bank Street, Waterbury, Conn. 
Highland Oil Co., 60 Cambridge Street, Allston 34, Mass. 
Mercury Oil Co., 240 Walnut Street, Hartford, Conn. 
Mystie Oil Co., Jackson Avenue, Mystic, Conn. 
Montuori Oil Co., Ine., Fitchburg, Mass. 
Naugatuck Fuel Co., 87 Church Street, Naugatuck, Conn. 
Patrick Service Stations, Inc., 118 Harding Street, Worchester 4, Mass. 
F. L. Roberts & Co., Inc., 229 Albany Street, Springfield, Mass. 
Seaboard Oil Co., 653 Post Road, Fairfield, Conn. 
Sussman Coal & Oil Co., Jackson Place, Willimantic, Conn. 
New York dual distributors: 
Fairchester Oil Co., Ine., Box 151, Port Chester, N. Y. 
S. Slezak, 170 Church Street, Amsterdam, N. Y. 
New York Metropolitan jobbers: 
Arguls Gas & Oil Sales Co., Inc., 762 Park Place, Brooklyn, N. Y. 
Argus Oil Corp., 215 East 149th Street, New York 51, N. Y. 
Channel Oil Co., Inc., 24 Leonard Street, New York, N. Y. 
Golub Bros. Gas & Oil Corp., P. O. Box 133, Central Station, 91-16 143d 
Street, Jamaica, N. Y. 
Lou Halperin’s Stations, Inc., 1177 Utica Avenue, Brooklyn, N. Y. 
Harper Oil Co., Inc., 47-15 36th Street, Long Island City, N. Y. 
Midwood §. 8. Inc., 673 Coney Island Avenue, Brooklyn, N. Y. 
Walker Oil Products, Inc., 74 Knowles Street, Yonkers, N. Y. 
Middle Atlantic dual distributors: 
Chew, James A., Broadway and Parkville Road, Mantua, N. J. 
Convery Garage, Inc., Smith and Elm Streets, Perth Amboy, N. J. 
Hazle Oil Co., Harleigh, Pa. 
Reinauer Bros., Inc., Kingsland and Riverside Avenues, Lyndhurst, N. J. 
Solar Oil Co., 309 River Drive, Passaic, N. J. 
Williams Oil Co., 280 Jefferson Street, Newark 5, N. J. 
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Exursit B.—Total gasoline sales—Dual distributors (including metro jobbera) 
and percent of total eastern division 


{Gallons} 





Type and number of accounts 
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TipE WATER ASSOCIATED O11 Co., 
San Francisco, Calif., August 8, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Deak Mr. CELLER: This will acknoviedge receipt of your letter of July 22, 
1955, requesting supplementary information to that given you by this company 
over the signature of Mr. D. T. Staples, president, in his letter of July 18, 1955, 
regarding the hearings of the Huuse Antitrust Subcommittee concerning the 
Supreme Court’s ruling in Standard Oil Company (Indiana) v. Federal Trade 
Commission (340 U. 8S. 231). 

We previously furnished you a list of so-called dual distributors and the 
total gasoline sales through such distributors, the total gasoline sales of our 
eastern division, and the percentage the former is of the latter. These figures 
were confined to the eastern division as we do not have any dual distribution 
in other areas. As you requested, we submit herewith the figures showing our 
gasoline sales through dual distributurs, our total motor gasoline sales in the 
United States, and the percentage of our dual distributor sales to our total 
motor gasoline sales. These figures are as follows: 







Gasoline sales 






{Gallons} 
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Year 1954 5 months. 1955. 
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Total eesctine sales: Dual distributers ....«... .....<scanedsstneccconedoes 112, 343, 619 46, 395, 752 


Total domestic motor gasoline sales: Tide Water Associated Oil Co_.___- 1, 119, 340, 501 455, 340, 577 
Percent of dual distributors gasoline sales to total domestic motor gasoline 
IR sicdctnchennbete beaidadadddeseeca nde se lueswnd pulawum she baat nas howe 10.0 | 10.2 





We trust this gives you the information you desire. 
Yours very truly, 
L. F. Bayer. 


CONTINENTAL OIL Co., 
Houston, Texw., August 4, 1955. 





Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House Office Building, Washington, D. C. 


Dear Mr. CELLER: By letter dated June 24, 1955, addressed to Mr. L. F. Mec- 
Collum, president of Continental Oil Co., you requested certain information 
which might indicate the importance of the court’s ruling in Standard Oil Com- 
pany (Indiana) v. Federal Trade Commission (340 U. 8S. 231 (1951)). Receipt 
of your letter was acknowledged on June 27, 1955, and the writer advised you 
on July 6, 1955, that we would be pleased to comply with your request but that 
about a month’s time would be needed to gather and check the data and forward 
them to you. 

We believe that the information you requested is set forth belew and in the 
enclosed exhibit A. 





amer iS mee PS eT Ef ww 


te 


| 


[e- 
on 


pt 
ou 
at 
rd 


he 


i 
Bi 
K 
4 


Sr Se 


PRICE DISCRIMINATION 1265 


Listed on exhibit A are the names and addresses of all jobbers who were buying 
branded gasoline from Continental Oil Co. in the month of December 1954 and 
who were reselling all or part of such branded products through retail outlets 
in competition with Continental’s own direct distribution of identical branded 
products through retail outlets in the same marketing areas. As the list shows, 
there were 38 such jobbers. 

Column 1 of exhibit A shows the total gallonage of branded gasoline pur- 
chased by each of the 38 jobbers from Continental during the year 1954. The 
aggregate of such purchases was 22,624,085 gallons. 

Column 2’of exhibit A shows, to the best of our information, the portion of 
the total gallonage so purchased by each of such jobbers which was resold by 
them through their salaried- or commission-operated outlets in competition with 
a own direct distribution. The total of column 2 is 7,652,193 

ons. 

The significance of the gallonage figures shown on exhibit A, in relation, first, 
to Continental’s total division sales of branded gasoline in 1954, and, secondly, 
to Continental’s total 1954 sales of branded gasoline to all jobbers, is indicated 
im the tabulation below. (Continental's division sales include all sales of 
branded gasoline through company-owned bulk plants and to jobbers, but exclude 
sales made through the company’s general office, east coast, export, and railway 
sales divisions.) 


Thousands 
Total “division sales” of branded gasoline in 1954____......._- 820, 412 
Total 1954 sales of branded gasoline to all jobbers-__-.-......-- 272, 990 


Total 1954 gallons of branded gasoline purchased by jobbers 
Be CHENG MC ED iain on cnbbtcckacundascndaoaseczeaced 

Total 1954 gallons of branded line resold by jobbers listed 
in exhibit A through salaried or commission operated retail 
GEE. Sct intich cette bbcckbbonedes dances ancecocsscnegned 





The foregoing tabulation shows that in 1954 one-third of Continental’s total 
“division sales” of branded gasoline went to jobbers; that 8.3 percent of the 
total jobber sales were made to the 38 jobbers listed in Exhibit A; and that, to the 
best of our information, 2.8 percent of the total jobber sales were resold in com- 
petition with Continental’s direct distribution. 

So far as the 38 jobbers themselves were concerned, the resales they made in 
competition with Continental’s direct distribution represented varying per- 
centages of their respective 1954 gasoline purchases from Continental. For 
instance, in the case of Pyramid Petroleum Co. of Kansas City, its competitive 
sales amounted to only about 3 percent of its purchases, while competitive 
sales made by 16 of the other 37 jobbers represented all or substantially all of 
their purchases. The weighted average proportion of the 38 jobbers’ total com- 
petitive sales (7,652,193 gallons) to their total purchases (22,624,085 gallons) 
was approximately 33.3 percent. 

If you have any questions about the information set out in this letter or in 
exhibit A hereto, or if you feel that we can be of further assistance, please let us 
know. 

Respectfully yours, 
CONTINENTAL O1L Co. 
By Lioyp THANHOUSER, 
Vice President and General Counsel. 
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Exursir A.—Jobbers who were buying branded gasoline from Continental Oil 
Co. in the month of December 1954 and who were reselling such branded 
products through retail outlets in competition with Continental’s own direct 
distribution of identical branded products through retail outlets in the same 
marketing areas 


Total gallons of branded 
gasoline— 


Resold through 
Name of jobber and jobber’s address Purchased salaried or. 
from Cenoco commission- 
in year 1954 | operated retail 
outlets in 1954 


Breford-Randall Ot] Co., Colorado Springs, Colo 

Broadmoor Hotel, Colorado Springs, Colo 

Dallason Service Station, Casper, Wyo 

Fouret Bros. Garage, Trinidad, Colo 

Home Oi) & Supply Co., Denver, Colo 

Lencini Motor Co., Walsenburg, Colo 

Midway Gas & Oil Co., Denver, Colo 

Walden Oi] Co., Colorado Springs, Colo... 

Wyatt Service Station, Casper, Wyo-__-.--..-- 

Lincoln Service Station, Evanston, Wyo 

Midland Service Station, Helper, Utah 

Geo. 8. Reid, Sunset, Utah 

Superior Service Station, Price, Utah 

Western Oil Co., El] Paso, Tex 

Kenny’s Service, East Moline, Il! 78, 000 
Dollman Oil Co., Muscatine, lowa 68, 864 
Pauley Lumber Co., Lincoln, Nebr 154, 450 
Wahoo Oil Co., Wahoo, Nebr 

Hainline Oil Co., Grand Island, Nebr 

Rhian Oil Co., Yankton, 8. Dak 

Rich’s Oil Co., Watertown, 8. Dak 

Lomas Oil Co., Bismarck, N. Dak 

Houston Ericksten Oil Co., Tulsa, Okla.....-.............-............- 

Red Rock Petroleum Co., Oklahoma City, Okla_- 

Firestone Stores, Ponca City, Okla 86, 866 
Hackney Service Station, Ponca City, Okla 168, 282 
Paul A. Long & Sons Oil Co., Ponca City, Okla 1, 267, 014 
Sherm’s Service Station, Ponca City, Okla 267, 216 
Van’s Service Station, Ponca City, Okla 162, 818 
Murray Service Station, Ponca City, Okla 279, 526 
Daugherty Oil Co., Pittsburg, Kans 469, 671 
EAE Ge Cs Be eR iitin nc ccacccivcctancmebatibebntbenbgivéinndl 369, 927 
Lae OR Ce, Senne, TE, ... .... .cuncnsvesndeneeeenbabessesanmaneanna 189, 989 
DuRoss-Erhard, Wichita, Kans 1,171, 832 216, 116 
Barnard Home, Belvit, Kans 133, 445 75, 300 
Pyramid Petroleum Co., Kansas City, Mo 4, 020, 331 120, 000 
ne AOE a A EME «0 nn se cnns ag aeeteaiemaatelinne biaregeaianaad 494, 970 261, 039 
Gervies CE Co.; CUGME, BONG oo sire cn cck Mer nde ddtbbddebamsiiditticwa 157, 209 153, 712 





22, 624, 085 7, 652, 193 








THE ATLANTIC REFINING Co., INC., 
Philadelphia, Pa., September 20, 1955. 
K. R. HARKINS, Esq., 


Co-Counsel, Celler Subcommittee, Committee on the Judiciary, 
louse of Representatives, Washington, D. C. 


DeaR Mr. HARKINS: Having given further thought to our last conversation, 
I had prepared the attached listing of all bulk plants and terminals owned 
by the Atlantic Refining Co. which are active and handling gasolines. The 
listing would appear to prove your point that there is no significant or substan- 
tial overlap between direct marketing and jobber business.’ 

Let me know if we can cooperate further with you on the subject of your 
inquiry. 

Very truly yours, 
Roy D. JAcKSON, Jr., Legal Department. 


1 Attached material is in the files of the subcommittee. 
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(The following press releases relative to the Standard Oil Co. 
(Indiana) against Federal Trade Commission, the Detroit case, were 
received from the Federal Trade Commission :) 


[For release in afternoon newspapers of December 2, 1940] 


FEDERAL TRADE COMMISSION, 
Washington, D. C. 
COMPLAINTS 


Standard Oil Co., Chicago; Gulf Refining Co., Pittsburgh; the Texas Co., 
New York; and Shell Oil Co., Inc., St. Louis, are charged in the Federal Trade 
Commission complaints with price discriminations in violation of the Robinson- 
Patman Act in the sale of gasoline in the Detroit area. 

Standard Oil Co., supplying gasoline to approximately 450 retailers in the 
Detroit area, according to the complaint, has sold gasoline to four dealers, 
Citrin-Kolb Oil Co., Stikeman Oil Co., Inc., Wayne Oil Co., and Ned’s Auto Supply 
Co., each of which owns or operates one or more retail gasoline stations, at prices 
ranging from one-half cent to 1% cents a gallon lower than the prices charged 
by it to other Detroit retailers for gasoline of the same grade and quality. 

Under normal merchandising conditions, the complaint alleges, the respond- 
ent’s price to the four dealers for its Red Crown gasoline, its largest selling 
brand, has been 1% cents below its price therefor to other dealers. 

The complaint alleges that the effect of the respondent’s discrimination in 
price bas been and may be to injure, destroy, and prevent competition with 
each of the four dealers in the resale of gasoline (4389). 

Gulf Refining Co., supplying gasoline to approximately 225 retailers in the 
Detroit area, according to the complaint, has sold gasoline to the Firestone 
Tire & Rubber Co., and the B. F. Goodrich Co., each of which owns or operates 
one or more retail gasoline stations, at prices ranging from 1 to 2 cents a 
gallon lower than the prices charged by it to other Detroit retailers for gasoline 
of the same grade and quality. 

Under normal merchandising conditions, the complaint alleges, the respondent’s 
price to the Firestone and Goodrich companies for its Good Gulf gasoline, its 
largest selling brand, has been 1% cents or more per gallon below its price 
therefor to other retailers. 

The complaint alleges that the effect of the respondent’s price discrimination 
has been and may be to injure, destroy, and prevent competition with the Fire- 
stone and Goodrich companies and with customers of the Goodrich company, 
in the resale of gasoline (4390). 

The Texas Co., supplying gasoline to more than 80 retailers in the Detroit 
area, according to the complaint, has sold gasoline to the Firestone Tire & 
Rubber Co., the B. F. Goodrich Co., and certain other customers, each of which 
owns or operates 1 or more retail gasoline stations, at prices ranging from one- 
half cent to 2 cents a gallon lower than the prices charged by it to other Detroit 
retailers for gasoline of the same grade and quality. 

Under normal merchandising conditions, the complaint alleges, the respond- 
ent’s price to the Firestone and Goodrich companies for its Fire Chief gasoline, 
its largest selling brand, has been 1% cents or more per gallon below its price 
therefor to most of its other retailer customers. 

The complaint alleges that the effect of the respondent’s price discrimination 
has been and may be to injure, destroy, and prevent competition with the Fire- 
stone and Goodrich companies and other customers receiving the benefit of such 
discrimination, and with customers of the B. F. Goodrich Co., in the resale of 
gasoline (4391). 

Shell Oil Co., Inc., according to the complaint, has sold gasoline to Henry 
Starkey Hickey, trading as Grand River Oil & Gas Co., Detroit, at prices sub- 
stantially lower than those charged by the respondent to its other Detroit retailer 
purchasers for gasoline of the same grade and quality. The complaint alleges 
that Hickey, trading under the name Stark Hickey, Inc., and Stark Hickey, Inc., 
a corporation controlled by Hickey, own and operate retail gasoline stations in 
Detroit. According to the complaint, the prices at which the respondent oil com- 
pany has sold its gasoline to Hickey have ranged from 1 to 1% cents a gallon 
lower than the prices charged by it to other Detroit retailers for the same type 
of gasoline. 

Under normal merchandising conditions, the complaint alleges, the respondent’s 
price to Hickey for its Super Shell gasoline, its largest selling brand, has been 
1% cents below its price charged therefor to other retailers. 
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The complaint alleges that the respondent's price discrimination has had and 
may have the effect of injuring, destroying, and preventing competition with 
Henry Starkey Hickey and Stark Hickey, Inc., in the resale of gasoline (4392). 

The complaints grant the respondents each 20 days for answering the charges. 





{For immediate release] 


FEDERAL TRADE COMMISSION, 
Washington, January 21, 1941. 


ANSWER TO COMPLAINT 


Standard Oil Co., Chicago, has filed an answer to a complaint issued by the 
Federal Trade Commission, charging price discriminations in violation of the 
Robinson-Patman Act in the sale of gasoline in the Detroit area. The complaint 
alleged that the respondent, supplying gasoline to approximately 450 retailers in 
the area, had sold gasoline to four dealers, Citrin-Kolb Oil Co., Stikeman Oil 
Co., Ine., Wayne Oil Co., and Ned’s Auto Supply Co., each of which owns or 
operates 1 or more retail gasoline stations, at prices ranging from one-half 
cent to 1% cents a gallon lower than the prices charged by it to other Detroit 
retailers for gasoline of the same grade and quality. 

The respondent denies that it is engaged in interstate commerce and further 
denies that there is or has been at all times a continuous stream of trade and 
commerce in gasoline between the respondent's refinery in Indiana and dealers 
purchasing gasoline from the respondent in Detroit. The respondent avers that 
the usual course of trade in the sale of gasoline between the respondent and 
customers referred to in the complaint is purely intrastate in character. 

The respondent further admits that the tank-car price at which it is selling 
gasoline to the dealers named is lower than the tank-wagon dealer price gener- 
ally in effect, but denies that such lower price constitutes an unlawfully dis- 
criminatory price in violation of the Robinson-Patman Act. The respondent 
alleges that the 4 customers named are each regarded by the oil industry in 
Detroit as being bona fide wholesaler jobber customers, and the respondent is 
entitled to sell them gasoline at prices which are lower than the prices charged 
by it for the same product to the respondent’s retail dealer customers, and fur- 
ther, that additional costs to the respondent arise out of differences resulting 
from differing methods of sale and delivery of gasoline, which costs are sub- 
stantially saved by the respondent in making sales and deliveries to the 4 dealers 
named, and that the price differentials make only due allowance therefor. The 
respondent further alleges that the lower prices granted the four dealers were 
made to them in every instance in good faith to meet an equally low or lower 
price made or furnished by a gasoline supplier or suppliers which were com- 
petitors of the respondent. 

Hearings will be held in due course (4389). 


{For release in morning newspapers of October 27, 1945] 


FEDERAL TRADE COMMISSION, 
Washington, D. C. 


Orver (4389) (GASOLINE) 


Standard Oil Co. has been ordered by the Federal Trade Commission to cease 
and desist from violation of the Robinson-Patman Act by discriminating in price 
among different purchasers of its gasoline. 

Findings of the Commission are in part substantially as follows: 

The price discriminations in question occurred in the Detroit metropolitan 
area where Standard Oil Co. sold gasoline to 4 dealers at prices substantially 
lower than those charged approximately 358 other retailer-purchasers it regu- 
larly supplied in the same area. The four favored customers are Citrin-Kolb 
Oil Co., Stikeman Oil Co., Inc., Wayne Oil Co., and Ned’s Auto Supply Co. 
Although Ned’s Auto Supply Co. sold all of the gasoline it purchased from 
Standard Oil at retail, and the other 3 favored dealers sold at retail as well as at 
wholesale, each was arbitrarily classified by the respondent as a jobber. Stand- 
ard Oil Co. sold its best-selling brand of gasoline, Red Crown, to these 4 dealers 
at its tank-car price, which was 144 cents per gallon lower than the prices it 
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charged for the same gasoline sold to other retail dealers in the Detroit metro- 
politan area. In allowing jobber classifications to the 4 dealers named, Standard 
Oil did not require that they should sell only at wholesale. 

In addition to the price discriminations granted to the 4 favored customers, 
Standard Oil for a period of time allowed Ned’s Auto Supply Co. a price of 0.5 
cent a gallon off the regular tank-wagon price charged to all other retail dealers. 

The retailer’s margin between the respondent’s posted tank-wagon price and 
the prevailing retail selling price on Red Crown gasoline has been only 3.3 cents 
a gallon in the metropolitan area of Detroit since November 1939. Consequently, 
any reduction allowed to a retail service-station operator below the regular tank- 
wagon price gives such operator a material advantage over other retail operators 
who pay the full tank-wagon price. 

The price discriminations granted to the four favored dealers on gasoline sold 
by them at retail have given them a substantial competitive advantage over other 
retailers of gasoline, including retailer-customers of the respondent. This com- 
petitive advantage is capable of being used, and has been used by Ned’s Auto 
Supply Co., and to some extent by Citrin-Kolb Oil Co., to divert large amounts 
of business from other retailers of gasoline, with resultant injury to them and 
to their ability to continue in business successfully. 

The Commission finds that price cutting at Ned’s Auto Supply Co. stations 
has been almost continuous and that this company has been responsible in starting 
most of the retail price cutting in major brand gasoline in Detroit over a period 
of several years. 

Under the order issued by the Commission, Standard Oil Co. is directed to 
cease and desist from discriminating in the price of gasoline of like grade and 
quality as among purchasers: 

(1) By selling gasoline of like grade and quality to competing purchasers 
at different prices in the manner and under the circumstances found in that 
portion of the Commission’s findings relating to the discriminatory prices 
granted each of the four favored dealers; or by continuing or resuming such 
discriminations in price; 

(2) By otherwise discriminating in price between purchasers of gasoline 
of like grade and quality in any manner resulting in price discriminations 
substantially equal in amount to those granted each of the four favored 
dealers ; 

(3) By selling gasoline to some retailers at prices different from those 
charged other retailers who compete in the sale and distribution of such 
gasoline; provided, however, that this shall not prevent price differences of 
less than 0.5 cent per gallon which do not tend to lessen, injure, or destroy 
competition among such retailers; 

(4) By allowing to any dealer, jobber, or wholesaler who sells gasoline 
at retail, a lower price than the price the respondent charges its retailer- 
customers who compete in the sale and distribution of such gasoline with such 
dealer, jobber, or wholesaler in their retailing activity; provided, however, 
that this shall not prevent price differences of less than 0.5 cent a gallon 
which do not tend to lessen, injure, or destroy competition with such dealers, 
jobbers, or wholesalers in the sale of gasoline direct to the consuming public; 

(5) By selling gasoline to any dealer, jobber, or wholesaler at a price 
lower than the price the respondent charges its retailer-customers who com- 
pete in the sale of such gasoline with the retailer-customers of such dealers, 
jobbers, or wholesalers, where such dealers, jobbers, or wholesalers resell the 
gasoline to any of their retailer-customers at less than the respondent’s 
posted tank-wagon price or who grant to any such retailer-customer any 
discounts, rebates, allowances, or services having the net effect of a reduction 
in price to the retailer. 

For the purpose of comparison the term “price” as used in the Commission’s 
order takes into account discounts, rebates, allowances, and other terms and 
conditions of sale. 


{For release in morning newspapers of August 13, 1946] 


FEDERAL TRADE COMMISSION, 
Washington, D. 0. 


MopiFiep Order (4389) (GASOLINE) 


The Federal Trade Commission has modified its cease-and-desist order of 
October 9, 1945, directed against discriminatory pricing practices in the sale of 
gasoline by Standard Oil Company of Indiana, which has its principal place of 
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business at 910 South Michigan Avenue, Chicago. The price discriminations 
were found by the Commission to be in violation of section 2 (a) of the Robia- 
son-l’atman Act. 

Chairman William A. Ayres and Commissioners Garland 8. Ferguson, Ewin 
L. Davis, and Robert E. Freer voted for the order as modified. 

Commissioner Lowell B. Mason dissented from the modified order and filed 
an opinion, which is attached. 

The principal difference between the order as modified and the original order 
consists of the elimination of provisos which in two paragraphs of the orig- 
inal order excluded from their terms price differentials of less than one 
balf cent per gallon which did not adversely affect competition. Other changes 
were made so that the order now applies more definitely and specifically to the 
cenditions found to exist in the Detroit trade area. Still other changes were 
in the interest of clarity, such as putting all exceptions applicable under the 
statute in one group following the prohibitory paragraphs, instead of under par- 
ticular paragraphs. 

The Commission's findings of fact are in part substantially as follows: 

The price discriminations in question occurred in the Detroit metropolitan 
area where Staudard Oil Co. sold gasoline to 4 dealers at prices substantialiy 
lower than those charged approximately 358 other retailer-purchasers it regu- 
larly supplied in the same area. The four favored customers were Citrin-Kolb 
Oil Co., Stikeman Oil Co., Inc., Wayne Oil Co., and Ned’s Auto Supply Co. Al- 
though Ned's Auto Supply Co. sold all of the gasoline it purchased from Standard 
Oil at retail, and the other three favored dealers sold at retail as well as at 
wholesale, each was arbitrarily classified by the respondent as a jobber. Stand- 
ard Wil Co. sold its best selling brand of gasoline, Red Crown, to these 4 deal- 
ers at its tank-car price, which was 14% cents per gallon lower than the prices it 
charged for the same gasoline sold to other retail dealers in the Detroit metro- 
politan area. In allowing jobber classifications to the four dealers named, 
Standard Oil did not require that they should sell only at wholesale. 

Standard Oil for a period of time also allowed Ned’s Auto Supply Co. a price 
of 0.5 cent a gallon off the regular tank-wagon price charged to all other retail 
dealers. 

The price discriminations granted to the four favored dealers on gasoline sold 
by them at retail have given them a substantial competitive advantage over other 
retailers of gasoline, including retailer-customers of the respondent. This com- 
petitive advantage is capable of being used, and has been used by Ned’s Auto 
Supply Co., and to some extent by Citrin-Kolb Oil Co., to divert large amounts of 
business from other retailers of gasoline, with resultant injury to them and to 
their ability to continue in business successfully. 

The order of the Commission, as modified, follows: 

“IT IS ORDERED that the respondent, Standard Oil Co. (Indiana), a corporation, 
and its officers, representatives, agents, and employees, directly or through any 
corporate or other device in connection with the sale of gasoline in commerce, 
as ‘commerce’ is defined in the aforesaid Clayton Act, do forthwith cease and 
desist from discriminating, directly or indirectly, in the price of such gasoline 
of like grade and quality as among purchasers— 

“1. By selling such gasoline to competing purchasers at different prices 
in the manner and under the circumstances stated in the findings as to the 
facts herein. 

“9 By continuing or resuming the discriminations in price of such gasoline 

referred to and described in the Commission’s findings as to the facts herein. 

“3. By otherwise discriminating in price between purchasers of such 
gasoline in a manner and degree substantially similar to the manner and 
degree of the discriminations referred to and described in the Commission’s 
findings as to the facts herein. 

“4. By selling such gasoline to some retailers thereof at prices lower than 
the prices charged other retailers who in fact compete with them in the 
sale and distribution of such gasoline. 

“5. By allowing a price to any dealer, jobber, or wholesaler on such 
gasoline sold by such dealer, jobber, or wholesaler at retail lower than the 
price which respondent charges its retailer-customers who in fact compete 
in the sale and distribution of such gasoline with such dealers, jobbers, or 
wholesalers in their retailing capacity. 

“6. By selling such gasoline to any jobber or wholesaler at a price lower 
than the price which respondent charges its retailer-customers who in fact 
compete in the sale and distribution of such gasoline with the retailer- 
customers of such jobbers or wholesalers, where such jobber or wholesaler 
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resells such gasoline to any of its said retailer-customers at less than re- 
spondent’s posted tank-wagon price or directly or indirectly grants to any 
such retailer-customer any discounts, rebates, allowances, services, or fucill- 
ties having the net effect of a reduction in price to the retailer. 

“For the purpose of comparison the term ‘price’ as used in this order includes 
discounts, rebates, allowances, and other terms and conditions of sale. 

“The above specified requirements of this order are subject, however, to the 
following provisos: 

“(a) That none of the prohibitions of the order shall be taken as in- 
hibiting any price differentials by respondent that were not found under the 
facts herein to have a tendency to injure, destroy, or prevent competition 
with respondent’s customers receiving the benefit of such differentials or 
with their customers. 

“(b) That none of the prohibitions of the order shall be taken as pre- 
venting any price differentials by respondent which make only due allow- 
ance for differences in respondent’s cost of manufacture, sale, or delivery 
resulting from the differing methods or quantities in which such gasoline 
is to such purchasers sold or delivered. 

“(c) That none of the prohibitions of the order shall be taken as in- 
hibiting a lower price to jobbers than to retailers where respondent thereby 
makes only due allowance for its differences in cost of manufacture, sale, 
or delivery resulting from the differing methods or quantities in which 
such gasoline is to such purchasers sold or delivered. 

“(d) That none of the provisions of the order shall be taken as in- 
hibiting any price differentials by respondent that reflect differences in the 
grades and qualities of such gasoline.” 

The order was moditied after the Commission granted motions of its counsel 
requesting the modification. The motion of the respondent for rehearing and 
reconsideration of the original order to cease and desist was denied, as wis 
the petition of the National Council of Independent Petroleum Associations for 
leave to intervene and to set aside the order and reopen the proceeding for 
further hearings. 


UNITED STATES OF AMERICA 
Berore FEDERAL TRADE COMMISSION 
Docket No. 4389 


In the Matter of Standard Oil Co., a corporation 


DISSENTING OPINION OF COMMISSIONER LOWELL B. MASON TO MODIFIED ORDER 
TO CEASE AND DESIST 


There are four reasons for this dissent: 
1. The modified order is too indelinite and obscure to be followed ; 
2. The failure of the Commission to consider the evidence offered under the 
proviso of section 2 (b) of the Robinson-Patman Act; 
3. The failure to prove injury to competition ; and 
4. The failure to establish jurisdiction. 

First, in my judgment, the order is too indefinite and obscure to be followed. 
The first half merely says, “Look at what Standard did and don’t do that.” I 
refer specifically to those portions of the order which state that the respondent 
is ordered to cease and desist from discriminating 

“1. By selling such gasoline * * * in the manner * * * stated in the 
findings * * *. 

“2, By continuing or resuming the discriminations * * * described in the 
Commission’s findings * * *. 

“3. By otherwise discrim‘nating * * * in a manner * * * similar to * * * 
the discriminations * * * referred to * * * in the Commission’s findings * * *.” 

An order is a command to do or refrain from doing certain things, and thus 
should interpret the Robinson-Patman Act ideals into completely understandable, 
explicit directions. 

To rely on the finding of facts to determine the command of an order is bad. 
How can businessmen determine the standard at which they must aim if the 
Commission will not set down in words and figures in the order what is illecal? 

The order of the Commission, being of a negative quality, that is to say, an 
order to cease and desist, should ban specific acts and thus by a series of quasi- 
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judicial exclusions, direct all men of enterprise toward the best practices of 
their trade. 

The last half of the order is a paraphrasing of the general terms of the statute 
and thus in effect commands nothing specifically but counsels perfection 
generally. 

I believe the primary burden rests on the Commission to present an under- 
standable order so it can be obeyed. Otherwise, first the businessman must 
guess what the law requires him to do, and then he must guess what the Com- 
mission requires he must do, to obey its order entered because he guessed wrong 
the first time, 

In my opinion, the Federal Trade Commission should not swell that area 
of the law which cannot be known until litigated. A law that cannot be applied 
with certainty to the current affairs of everyday business is ex post facto in 
effect. 

It simply means, instead of living in a country where a king declares today 
what a citizen did yesterday should be a crime, the Federal Trade Commission 
declares what the businessman did 5 years ago is interpreted as a violation of 
law today. 

We have made a fetish out of “litigation to determine the law.” And by 
obscure and unintelligible orders which rely on extraneous references to indi- 
cate their meaning, we will make a fetish out of “litigation to determine the 
litigation.” 

This may not be such a fault that our superior courts feel empowered to 
interdict. If so, there lies all the more reason for our diligence in protecting 
against it. 

There is a parallel in Gulliver’s Travels between the directions the tailors 
of Laputa used to measure Gulliver for a suit of clothes and the directions given 
by the Commission for the defendant to clothe himself with legality in this 
case. 

Gulliver's tailors, immersed in the abstractions of life, used quadrants, angles, 
and complicated formulae to determine a simple sleeve length. The result was 
a most ill-fitting suit. 

Gulliver took some comfort out of the fact that at least everyone else was as 
poorly dressed. But even this satisfaction is denied the defendant in this case, 
for here, only the defendant is subject to the obscurities of higher dialectics 
whilst his competitors roam the fields of competition secure in the knowledge 
that they don’t have to guess how to carry out the order because it does not 
apply to them. 

I shall exemplify what I consider the law and facts on the second and third 
points by illustrations, using fictitious characters and episodes. 

This method is at odds with common legalistic austerity, but it suits the pur- 
pose of those who would care to know why there is a dissent in this case. 

The case is about one distributor getting gas for less than another distributor. 

There are many kinds of distributors—brokers, wholesalers, jobbers, retailers, 
etc., but in the gas busines, two are most common: 

The retailer who operates the corner filling station—the essential tools of his 
trade consist of a gas pump, restroom, air for tires, and water for radiators. 

The jobber—ordinarily has a railroad siding or delivery trucks that carry as 
much as a tank car, big storage tanks, a fat credit and enough retail distributors 
as customers to make the use of these facilities profitable. 

These two types of distributors pay different prices for the gas they sell. The 
jobber—a cent and a half less. It is easier to sell jobbers—they buy millions of 
gallons. The corner station buys thousands. The credit risks, the delivery 
costs, the storage costs, the sales costs are either less or entirely absent when 
selling to a jobber. Besides the saving of money, there are many other valid 
reasons which invite a producer to dispose of his stock at a lesser price to a 
jobber than toa retailer. In fine, it seems there is no quarrel over thisigenerally 
accepted economic fact. 

It is true the statute makes no references to classes of purchasers.’ It bans 
any discrimination between purchasers without regard to class or function, pro- 
vided competition is or tends to be injured. The point is, that competition is non- 
existent between different functions. The respondent claims that there is noth- 
ing in the Robinson-Patman Act to prevent different price scales based on the 
different functions of distributors. This claim is sound only because the func- 
tion of a jobber is not in competition with the function of a retailer. To hold 


1The Senate and House bills originally contained references to classes of distribution. 
These were struck out before passage. See 8. Rept. 1502, p. 5, 74th Cong., 2d sess.; see 
also H. Rept. 2287, 74th Cong.. 2d sess. 
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otherwise would be to ordain that the profit motive could no longer be legal in 
the distribution field except at two points, distribution by the manufacturer and 
distribution by the retailer. All other intermediaries would be out of business 
unless they were willing to operate sans profit. If they should be out of business, 
that’s up to Congress, not the Federal Trade Commission. 

The trouble comes when the retailer function and the jobber function become 
joined—then we have a controversy such as in this instance case. 

For the purpose of illustrating this point, let us assume: 

You are a producer of gasoline. You sell gas to Jerry. Jerry pumps it out to 
the folks who drive up and say, “Fill ’er up.” Jerry does a nice retail business. 
You sell him gas at the same price you sell all the other retailers in town. You 
are obeying the Robinson-Patman Act which says you mustn’t give a cheaper 
price to one than another. 

You also sell gas to Harold. Folks can’t drive up to Harold’s place and get 
5 gallons. Harold won’t mess around with the public—wiping windshields, 
putting water in radiators, etc. He buys from you in big batches and then 
resells it in smaller lots to retailers who have corner filling stations just like 
Jerry. Harold is a jobber. You sell him your gas at the same price you sell all 
the other jobbers in town, and that’s O. K., too. Naturally, Harold's price is less 
than what you charge Jerry. In fact, it is 114 cents less, because Harold takes 
the job of distributing your gasoline off your hands. This is worth something 
besides just the money you save. 

Now nobody is in hot water yet because each person is being treated “Even 
Stephen” according to the line of work he isin. But take a look at Bill across 
the street. Bill has a retail gas station. Folks drive up and use Bill's wash- 
room while he puts 5 gallons in their tank. That makes Bill a retailer. So you 
tell Bill you'll let him have your gas at your retailer’s price. 

Bill says, “Come with me.” 

He takes you around back and, lo and behold, Bill owns a side track for tank 
ears, delivery trucks for gas, and gigantic storage tanks. Then Bill takes you 
into his office. He shows you his books. Bill has plenty of money. He buys a 
million—2 million gallons a year—not in little truck wagon loads, but in big 
batches. Bill can do this because he sells to a lot of other retail stations besides 
using some himself. 

Then there is Martin. Martin has just as big a layout as Bill but he doesn’t 
even bother to sell to other retailers. Martin has so many retail outlets of his 
own that he operates a wholesale establishment just for his own filling stations. 

Are Bill and Martin retailers or wholesalers? 

To tell the truth, they are like Pooh Bah in Gilbert and Sullivan's opera, the 
Mikado. It all depends on whether you look at them front or back. 

But, being a big gasoline company, you can’t afford to take any chances on 
Uncle Sam suing you for price discrimination. 

So you say, “Bill and Martin, I'm sorry, old fellows, but you look like retailers 
tome. I’m going to have to charge you a cent and a half higher price than what 
I charge Harold, the jobber, who doesn’t do any retail business of his own.” 

Bill and Martin, being vigorous American businessmen, resent this rery much. 
Bill and Martin buy just as much as Harold buys. Their equipment is just as 
good. They take as much work off your hands as Harold does, and their money 
looks just as good as Harold’s any day. They want the same treatment. 

Now some folks think that because you are a big gasoline company, you 
can tell Bill and Martin to “take it or leave it.” That’s the way it used to be 
in the old days. You used to be the big frog in the puddle. Nowadays the 
puddle is bigger, the frogs are bigger, and there are lots more of them. 

Tell Bill he is a retailer and entitled only to a retailer’s discount, and 5 
seconds later all the other frogs put on their glasses and say, “Why, Bill, you 
look exactly like a jobber to me. We’ll give you the jobber price.” 

So you lose Bill to a competitor whose price you wouldn't meet, and maybe 
you lose a couple or more customers for the same reasons, about the same time. 

This all makes life very complicated. 

Million-gallon customers don’t grow on trees, and tomorrow Martin is going 
to be around to see you about his cent and a half discount. Treat Martin like 
a retailer, you’re out of business (at least, as far as Martin in concerned). Treat 
Martin as a jobber, Uncle Sam will sue you as a price discriminator (just as 
the Federal Trade Commission has done in this case). 

When passing the Robinson-Patman Act, Congress had just such a dilemma in 
mind. So it added a proviso to the law (in sec. 2 (b), Robinson-Patman Act) 
which said in effect: “If somebody else is offering Martin or Bill gas for a cent 





1274 PRICE DISCRIMINATION 


and a half less, then you ean, too, and show as a defense in a suit by the Federal 
Trade Commission that you were only meeting your competitor's price.” 

That’s what Congress says, and on the 26th day of February of this year, the 
Federal Trade Commission agreed with Congress.’ 

But that’s not what the Commission says in the instant case, 

Now the Commission says you can’t offer such a defense, regardless of the 
statute, and if by chance such a defense is admitted into the testimony, and 
if by chance it is proven by a greater weight of the evidence, and if in fact no 
testimony is offered in opposition, still the Commission will disregard such a 
defense. 

if you apply the order in this instant case to the example I have just given, 
you will have to give Martin and Bill the lower jobber’s price on all gas that 
they sell to other retail stations, but charge them the higher retailer’s price on 
all gas they use in their own stations. In other words, they pay two different 
prices for the same gas in the same barrel, depending on what they use the 
stuff for. 

That is what is known as “determining price by use.” 

This is foreign to the free-enterprise system observed in our country. For 
the Commission to administer prices by determining which users shall be re- 
quired to pay higher prices for a commodity than other users, tends to divide 
the distributive functions of our economy into hostile groups, each striving for 
Government favoritism rather than for consumer acceptance. 

It is time we moved the area of competition back into the open marts of trade 
where service and price to the consumer are the arbiters of success. 

It is of interest to note that the social economic ideology of “determining 
price by use” embodied in the Commission’s order was once considered and 
flatly rejected by Congress.. “Pricing by use” was included in the House Com- 
mittee (Judiciary) Report 2287 of March 31, 1936, 74th Congress, 2d session. 
This is what it said: 

“For the purpose of such classification of customers as wholesalers or jobbers 
or retailers, the character of the selling of the purchaser and not the buying 
shall determine the classification, and any purchaser who * * * does both a 
wholesale and retail business shall, irrespective of quantity purchased, be 
classified as a wholesaler on purchases for sale to retailers only * * * and asa 
retailer on purchases for sale to consumers.” 

This ideology Congress refused to adopt and before final passage of the 
Robinson-Patman Act, all such language was stricken from the bill. 

There are those who feel this country requires such a channeling of a busi- 
nessman’s field of activity. This is strong medicine for a free economy to 
swallow. If needed, it is up to Congress and not this Commission to write the 
prescription. As yet, Congress has not seen fit to pass such bills that have been 
introduced to accomplish this end. Nor has Congress enacted any law prevent- 
ing one from meeting his competitor’s price. The competitive system still con- 
templates that the seller will get as much as he can and that the buyer will pay 
no more than he has to. 

I cannot subscribe to an order that embraces what Cungress specifically 
rejected. 

Not only did Congress reject the ideology of “pricing by use,” but obviously 
contemplating just such a situation as the instant case presents, embodied in the 
act a proviso in section 2 (b) as follows:* “Provided, however, That nothing 
herein contained shall prevent a seller rebutting the prima facie case thus made 
by showing that his lower price * * * to any purchaser or purchasers was made 
in good faith to meet an equally low price of a competitor * * *.” These words 
cannot be denied, and it is difficult to see how they can be ignored, but the de- 
cision in this case waives them aside, and the findings of facts and order have 
completely evaded any discussion of what the respondent proved by greater 
weight of the evidence (in fact, I find the testimony uncontroverted). The 
respondent proved that it had granted a lower price in good faith to meet a 
competitor’s price. The trial examiner who heard the case so held, and I as a 
Commissioner would so find. 

The Commission concludes as a matter of law that it is unnecessary for it 
to determine this fact. In my opinion, this is not sound. So far as the Federal 
Trade Commission is concerned, I believe deliberate and intentional matching 


In the Ferro case, docket 5155. the Commission provided that the order to cease and 
desist “shall not prevent the respondent manufacturers from showing that any lower price 
to any purchaser was made in good faith to meet an equally low price of a competitor.” 

349 Stat. 1526 (1936) ; 15 U. 8S. C. A. 13. 
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of a competitor’s lower price is legitimate as long as the proviso on section 2 (b) 
of the Clayton Act stays on the statute books. 

It is lawful for a seller to meet a competitor’s price, unless there is a showing 
that the meeting and matching is a planned, common course of action, resulting 
in a conspiracy in restraint of trade. 

In the instant case, the respondent, having lost two customers because it 
would not meet the prices of its competitors, made up its corporate mind to hang 
on to what business it had left, and in good faith. and what appears to me only 
ordinary commonsense, lowered its price to that of its competitors. 

In my opinion, the rejection of this defense by the Commission is fatal to the 
validity of the order, 

So much for the second point. 

Let us next consider the findings of the Commission that “the effect of the 
discrimination * * * has been * * * substantially to lessen competition and to 
injure, destroy, and prevent competition * * * in the resale of gasoline.” 

I take it, an injury to a competitor must be illegal before it can be banned. 
We mouth the phrase “injury to competition” so often that we confuse it with 
“injury to a competitor.” 

When you meet your competitor’s lower price so as to keep a customer he 
sought to take away from you, he feels he has been injured. Of course he hus, 
but that does not mean that competition has been injured. On the contrary, it 
may have been improved. 

In theory, it would be nice if one could do business without having people 
come along and meet his price. But in a free economy people are always trying 
to do that very thing; inveigling customers away by better services or cheaper 
prices. That’s the consumers’ protection. The well-established companies refer 
to these people as “chiselers.”. Those who are not well established, and who 
are trying to secure a foothold in the market place, refer to the well-established 
companies who meet their lower prices as “monopolists” or “price discrimi- 
nators.” It all depends on which foot the shoe is on. 

The man who sells a customer something for less is entitled to his patronage, 
but he must not expect a monopoly on that patronage. As long as the proviso 
in section 2 (b) stands, others are free to cowe in and take a shot at the goose, 
too. 

In my opinion, the testimony showing injury to competitors in this case is in 
reality a demonstration of the existence of competition. 

There is another phase of this order bearing on the question of competition 
which warrants scrutiny. 

As long as a buyer can get goods of like grade and quality at the same price 
or even less, he cannot claim competition bas been injured because you refuse 
to sell him your goods at the price he wants to pay. This prohibition against 
discrimination is specifically limited by the statute to the grade and quality of 
the products sold, and has nothing to do with the popularity of the merchant 
or his brand, or the public acceptance of trade names. 

The act makes no mention of “major brands” or “off brand” commodities. 
Its sole criterion, so far as the words of the statute are concerned, has to do 
with the physical properties of the commodity. The reason for this is obvious. 
Congress realized the impracticality of weighing the mercurial popularities of 
name acceptance in determining discrimination. Hence, it set the standard of 
discrimination on a factual rather than on a beauty-contest basis. 

Grade and quality are stable things, determinable with mathematical certainty, 
There is no danger in empowering a commission to ascertain grade or quality — 
but “public acceptance!” How are we to determine what is a major or a minor 
brand, and how much differential shall be justified from one to the other? When 
Congress gives us that power, there will be time enough to worry about the many 
possibilities of abuses which can grow out of such authority. 

As the law now stands, a discriminatory price is lower than what others have 
to pay to obtain goods of “like grade and quality.” It has nothing to do with 
the relative popularity of brand names. 

To illustrate: Let’s suppose you are producing a gasoline that is sold on 
name acceptance but which is of the same grade and quality as many other 
gasolines which have no trade names. The unbranded gas sells for from 2 to 
6 cents under what you sel! your branded gas for. 

You call your product Kelley’s Kreem Gas (fictitious name, of course). It 
is accepted everywhere; everybody knows the name. You sell it for 12 cents 
to Bill. That is one and a half cents under the retailer price Jerry pays. 

Jerry runs to the Federal Trade Commission and complains he is being dis- 
criminated against. 


74645—56— pt. 322 
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‘Does it hurt?” asks the Commission. 

“Of course it hurts,” says Jerry. “I want Kelley’s Kreem Gas at the same 
price Bill, the jobber, pays.” 

The Federal Trade Commission looks at the law. “It doesn’t say anything 
here in the statute about Kelley’s Kreem Gas. In fact, the statute doesn’t even 
mention brand names; it just says that discrimination in price of goods of ‘like 
grade and quality,’ if it tends to prevent competition, shall be unlawful. 

“Now, can you get gas just as good in grade and quality as Kelley’s Kreem from 
other folks for a lot less?” 

“Sure,” says Jerry. “There is plenty of competition willing to sell me gas of 
like grade and quality for even less than Kelley sells to Bill. But I want 
Kelley Kreem Gas.” 

“All right, all right,” says the Federal Trade Commission. “Congress used the 
words, ‘of like grade and quality,’ I'll interpret it to read, ‘of like grade, quality, 
or brands.’ 

“Then I'll enter an order against Kelley’s Kreem saying he musn’t sell such 
Zas at different prices. This will let everybody else sell unbranded, but just as 
good, gas for any price they want.” 

Let us take a careful look at the order in the instant case to see if I have 
paralleled ny example with the facts at hand. 

The report of the Federal Trade Commission trial examiner in the instant 
case lists nine “major” companies in the Detroit area. He lists three companies 
as “doubtful,” using as his yardstick the fact that some witness did not list 
them as “major,” and then he describes ten other companies as secondary. 
This cataloging has nothing to do with the quality of the gas sold but relates to 
the relative importance of the companies. 

These secondary companies who merchandise relative unknown brands, plus 
the unbranded gas sold by the “doubtful” major companies, amount to about 
twelve percent of the total Detroit business. This gas is sold for as much as six 
cents off the branded price and always at least two cents off. 

The sole difference, so far as the record indicates, is that 88 percent of the 
gasoline sold in the Detroit area carries a brand name, while 12 percent is 
unbranded. There is no distinction as to quality or grade. This would indicate 
that at no time were there any competitors shut out from buying gasoline of 
like grade and quality at prices ranging from two to six cents less than they were 
paying, and at a price always less than the respondent’s so-called discrimatory 
price. 

As long as the other gas of like grade and quality was offered for sale at a 
lower price, where could there be injury to competition except on a plane that 
Was not contemplated by Congress, namely, on a plane between names and not 
qualities or grades? 

In the Corn Products case,‘ the discriminations were in “feed and meal,” not 
in “Joe Blow’s feed” or “Blue Plate Meal.” In the Corn Products case there was 
no effort to add words to the statute so that the Commission could hold a popu- 
larity contest on public acceptance. There the determination only had to be that 
the feed and meal were of the same grade and quality. In the instant case, the 
facts are that at all times there were plenty of competitors offering gas of as 
good grade and quality as the respondent at prices lower than respondent’s so- 
ealled discriminatory prices. 

I point this out because in the case under consideration, neither the respond- 
ent nor the trial attorney has seen fit to stress the point. Perhaps the respond- 
ent doesn’t like to admit there is unbranded gas of the same grade and quality 
as its own product, and the trial attorney would find it difficult to prove injury 
to competition in like grades and qualities if it were shown that there was plenty 
of gas of like grade and quality available at much less than the alleged dis- 
criminatory price of the respondent. 

The instant case has important public aspects and the Commission is entitled 
to consider all the facts involved before entering an order. There were two 
orders entered in this case, an original, entered prior to my membership on 
_ Commission, and a modified order now being considered. Let us look at 
them. 

The original order referred to gasoline “of like grade and quality.” This was 
subsequently changed so as to refer to only the gas described in the findings, 
namely, three brands—“Solite with Ethyl,” “Red Crown,” and “Stanolind,” and 
all reference to the statutory language “of like grade and quality” was stricken. 


#65 Sup. Ct. 961. 
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There might be a moral if not a legal justification for this tinkering with an 
act of Congress if one considers that without such an amendment the unknown 
producers would be at a great disadvantage, but perhaps the reason for the 
change lies deeper. If the order were left in the words of the statute, it would be 
impossible to deny that there was plenty of gas of like grade and quality avail- 
able at much less than the alleged discriminatory price of Standard. This being 
true, the charge of injury, or even potential injury, flies out the window—for no 
one was injured by being shut out from buying gas of like grade and quality. 

Now let us consider the fourth reason for this dissent. 

The findings do not disclose facts sufficient to warrant the Commission assum- 
tng jurisdiction. If the Commission felt the evidence supported a conclusion 
that the purchases involving discriminatory prices were in interstate commerce, 
it should have so found. The Commission did not so find. It found that the 
respondent was engaged in interstate commerce. It avoided any reference to the 
actual purchases which under the statute I believe must be shown to have been 
in interstate commerce. This is not enough. The statute is explicit that the 
“purchases involved in such discriminations” must be in interstate commerce. 

The inhibition does not include every action by a company engaged in inter- 
state commerce, but is limited to those acts which themselves are in interstate 
commerce. 

In my opinion, the Commission in this case has dealt with the facts and the 
law just as Procrustes dealt with the unfortunate guests who slept in his bed. 
The Commission has cut off the facts of the case that do not fit in with the 
order, and it has stretched out the statute until it is no longer the law Congress 
passed but becomes the law that the Commission would like to enforce. It re- 
quires private policing of one man’s business by another. It freezes the avenues 
of trade to set patterns. It eliminates the profit for one type of distributor and 
guarantees the profit to another. It subjects branded goods to restrictions not 
applied to unbranded goods. It attempts to settle a private struggle between 
enterprisers by opening a Pandora’s box of governmental directives on a minutia 
of accounting and distributing practices that bear scant relation to what Congress 
sought to inhibit. 

I am against it. 


Lowe. B, Mason, Commissioner. 
Aveust 9, 1946. 


{For release in morning newspapers of March 28, 1952] 


FEepERAL TRADE COMMISSION, 
OFFICE OF INFORMATION, 
Washington 25, D. C. 


Moptriep Orper (4389) (GAsoLINE) 


A modified order directed against discriminatory pricing practices in the sale 
of gasoline has been served by the Federal Trade Commission upon Standard Oil 
Company of Indiana. 

The order was accompanied by modified findings of fact in which the Commis- 
sion held that Standard had not shown that lower prices allowed four of its cus- 
tomers in the Detroit metropolitan area were granted “in good faith to meet 
equally low prices of a competitor.” The Commission found that Standard’s prac- 
tices were in violation of section 2 (a) of the Clayton Act as amended by the 
Robinson-Patman Act. 

The action taken is tentative in nature because Standard was given 30 days in 
which to show cause why the Commission should not modify its previous order 
entered August 9, 1946, in the same proceeding. Likewise, the company was 
granted opportunity to file objections to the modified findings upon which the pro- 
posed new order is based. Standard also may request oral argument before the 
Commission in support of its position. 

Whereas the 1946 order contained 6 separate inhibitions relating to price dis- 
crimination ,together with 4 qualifying provisos, the order as now modified is con- 
fined to a single, concise prohibition. It would require Standard to refrain from 
discriminating in the price of gasoline of like grade and quality: 

“By selling such gasoline to any retailer thereof at a lower price than to 
any other retailer who in fact competes with the favored purchaser in the 
resale of such gasoline to the public.” 

As used in the modified order the term “retailer,” the Commission said, applies 
to that portion of the business of any purchaser which consists of the retail sale 
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of gasoline to the public. For the purpose of comparison, the word “price”. is: 
defined in the order as including discounts, rebates, allowances, and other terms 
and conditions of sale. 

The modified order and findings are accompanied by a statement by Commis- 
sioner Lowell B. Mason, giving his views on the action taken. (The text of his 
statement is attached.) 

The Commission said it had reconsidered its 1946 order against Standard “in 
the l'ght of its experience and the Court decisions which have been rendered in a 
number of price-discrimination cases since said order was issued.” It stated it 
recognized the desirability of making its orders “as clear and explicit as possible” 
and that the medifieation now proposed is required by “the public interest and 
the interost of the respondent.” 

The Commission's 1946 order against Standard was the subject matter of a 
decree of the United States Court of Appeals for the Seventh Circuit, issued April 
29. 1949, in which the court affirmed, after slight modification, that order. The 
Supreme Court on January 8, 1951, reversed the Seventh Circuit, which, as a 
consequence, set aside its former judgment and remanded the case to the Com- 
mission to make findings in conformity with the Supreme Court opinion. 

The effect of the decisions was to require the Commission to find whether or 
not Standard’s price reductions to four of its customers were made in good 
faith to meet equally low prices of competitors. In compliance with such direc- 
tive, the Commission now has made findings, rejecting Standard’s defense of 
“good faith meeting of competition” and holding that “the burden imposed upon 
the respondent by section 2 (b) of the Clayton Act, as amended by the Robinson- 
Patman Act. has not been sustained and that the price discriminations referred 
to in these findings have not been justified.” 

According to the modified findings, the discriminations involved in the pro- 
ceeding occurred several years ago in the Detroit metropolitan area where Stand- 
ard was then selling gasoline to four dealers at prices substantially lower than 
those it was charging approximately 358 other retailers it regularly supplied in 
the same territory. The four favored customers were Citrin-Kolb Oil Co., Stike- 
man Oi! Co., Inc., Wayne Oil Co., and Ned's Auto Supply Co. The Commission 
foun! that although Ned's sold at retail all of the gasoline it purchased from 
Standard, and the other three deaters sold at wholesale as well as retail, each 
was arbitrarily classified by Standard asa “jobber.” In allowing “jobber” classi- 
ficntions to the four, Standard did not require that they sell only at wholesale. 

The findings state that Standard sold its best-selling brand to the four so-called 
“jobbers” at its tank-car price, which was 1% cents a gallon: lower than the 
tank-wagon price it charged for the same gas it sold to other retailers in the 
area. For a period of time, Standard also allowed Ned’s a differential of 0.5 
cents a gallon off the regular tank-wagon price it was then charging to all other 
retail dealers. 

These price discriminations to the four dealers on gasoline sold by them at 
retail, the Commission said, gave them a substantial competitive advantage 
over other retailers. including Standard’s retailer-customers. This advantage, 
the Commission added, was capable of being used and was used by Ned's, and 
to some extent by Citrin-Kolb, to divert large amounts of business from other 
retailers of gasoline, with resultant injury to them and to their ability to con- 
tinue in business successfully. 

In defense of the price discriminations challenged by the proceeding, Stand- 
ard. according to the modified findings, contended that the lower prices allowed 
its four favored dealers were all made to meet the equally low or lower prices of 
its competitors. This was established, Standard argued, by several offers to 
the four dealers by some of its competitors, which demonstrated that the grant- 
ing of the lower prices was necessary to prevent the loss of business by Standard. 
The respondent company further argued that during the time the lower prices 
were allowed, the general competitive condition in Detroit was such that any 
of the four favored purchasers could have bought from some of Standard’s com- 
petitors gasoline of a grade and quality comparable with Standard’s at prices 
equally low or lower than those charged by Standard. 

With respect to these arguments, the Commission’s modified findings are in 
part as follows: 

“Except for the limited purposes hereinafter considered, offers received by 
the four customers of respondent * * * prior to June 19, 1936 [the date of enact- 
ment of the Robinson-Patman amendment], and which were not continuing 
offers, are not relevant to show that the specific discrimination in price made 
by respondent subsequent to June 19, 1936, were made in good faith to meet 
equally low prices of competitors. This leaves for immediate consideration the 
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continuing offer of the Red Indian Oil Co. to Ned's Auto Supply Co. and 
the two offers made to Citrin-Kolb Oil Co. The offer by Red Indian Oi) Co. 
was on Fleet Wing gasoline which * * * was not a major brand of gasoline. 
In the trade sense, it was an off brand and generally sold at prices lower than 
major brands of gasoline. 

“The offer of the Texas Co. to Citrin-Kolb Oil Co. in August 1936. and the 
offer of Argo Oil Co. in 1939, could not have been relevant to the lower price 
respondent originally granted to Citrin-Kolb, for that lower price was first 
allowed in 1928 or 1929 and has continued since that time. Presumably, these 
offers were intended to show that continuance of the lower price to Citrin-Kolb 
was necessary to prevent respondent’s competitors from securing the patronage 
of that customer. 

“It may well be that respondent was convinced that if it ceased granting tans 
car prices to Citrin-Kolb, Wayne, and Stikemun and continued to refuse the 
tank-car price to Ned’s Auto Supply Co. it would lose these accounts. It had 
substantial reasons for believing this to be the case, for all of these concerns, 
except Ned's Auto Supply Co., had already been recognized as entitled to the 
tank-car price under the commonly accepted standards of the industry, and 
Ned’s had achieved a volume of distribution which brought it within the range 
where it was likely to be so recognized by a major oil company at any time. 
Thus, the real question is whether or not the actions of the respondent in 
granting or continuing to these four dealers the tank-car price pursuant to and 
in accordance with its general policy can be said to have been made in gvod 
faith within the meaning of section 2 (b). 

“In dealing with this question, the Commission believes that consideration 
cannot be confined to such specific offers as may have been made by competitors, 
but also must include the setting and general conditions under which such 
offers were made. In selecting the customers or prospective customers to whom 
it will grant the tank-car price on gasoline, the respondent’s criterion is now, 
and for many years has been, that the customer or prospective customer muke 
annual purchases of not less than from 1 to 2 million gallons of gasoline, have 
storage facilities sufficient to accept delivery in tank-car quantities, and have a 
credit standing assuring payment for large volume purchases. This is the same 
criterion which for many years has also been applied by the respondent's 
major competitors, and under it any question of the distributive function per- 
formed by the purchaser, that is, whether the purchaser is a retail dealer 
selling to the public or a wholesaler selling to retail dealers, is wholly immaterial. 

“Respondent has had long experience in the sale and distribution of gasoline, 
both through service stations which it owned or leased and operated and through 
its bulk plants to service-station operators. It follows that respondent is thor- 
oughly familiar with the costs of operating retail service stations and bulk plants, 
with the margins of gross profits available to retail service stations and to 
operators of bulk plants, and with the competitive results which may be expected 
when some retailers receive lower prices than competing retailers. At all rele- 
vant times, respondent knew or had the means of knowing and should have 
known that the manner in which it priced and sold its gasoline continually 
created the probability of injury to competition between retail dealers who 
bought such gasoline at different prices and resold it in competition with one 
another. It also knew or should have known that the price differences which 
it granted could not be justified on the basis of differences in the cost of manu- 
facture, sale, and delivery resulting from differing methods or quantities in 
which its gasoline was sold or delivered. These circumstances existed at the 
time the Robinson-Patman amendment to the Clayton Act became law, and their 
existence imposed upon respondent the duty and obligation of reviewing its 
pricing policy and taking such action as might be necessary to bring that policy 
into conformity with the new statute. Respondent neither did this nor made 
any bona fide attempt so to do. 

“With the exception of the one-half-cent per gallon discrimination in favor 
of Ned's Auto Supply Co. preceding the granting of the tank-car discount of 1% 
cents per gallon to that purchaser, all of the discriminations in price involved 
in this proceeding were made pursuant to respondent's established method of 
pricing. They were not the result of departures from a nondiscriminatory price 
scale which were made to meet lower prices of competitors, but represented 
only the continued application of the pricing standard previously adopted by 
respondent and followed by it since long before 1936. In the Commission's view, 
section 2 (b) of the statute does not contemplate justification being made for a 
method of pricing as exemplified by individual instances of price discrimination 
made pursuant to such pricing method. 
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“It is also important that the respondent necessarily knew at the time of the 
passage of the Robinson-Patman Act, and at all times thereafter, that its stand- 
ard for granting tank-car prices on its gasoline was in all substantial respects 
the same as the standard used by its major competitors. It was evidently then 
relying, as it is now relying, upon the position that so long as the pricing method 
in existence prior to the passage of the Robinson-Patman Act remains unchanged 
it can defend its price discriminations on the ground that its lower prices were 
granted in good faith to meet equally low prices of its competitors. Upon this ‘ 
same theory, respondent’s competitors, including the three against whom similar i 
charges of price discriminations are pending, might also defend their similar 
price differences on the ground of meeting respondent’s equally low prices or the 
equally low prices of other competitors. The Commission does not construe the 
words ‘in good faith’ in section 2 (b) as permitting that result. In the circum- 
stances shown to exist, the Commission does not believe that the statute provides 
a means of effectively insulating any particular pricing pattern from attack 
or that it guarantees that so long as a pricing pattern in effect prior to 1936 { 
remains undisturbed, price discriminations made pursuant to that pattern may be f 
lawfully continued.” i 
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STATEMENT OF COMMISSIONER MASON WITH REGARD TO THE VROPOSED MODIFIED 
FINDINGS AS TO THE FACTS AND CONCLUSION, AND ORDER TO SHOW CAUSE WHY 
MODIFIED ORDER TO CEASE AND DESIST SHOULD NOT BE FURTHER MODIFIED 





I am in complete agreement insofar as the proposed order strikes out para- 
graphs 1, 2, and 3 of the Commission’s order of August 9, 1946. In this respect, 
the new Commission has adopted the points I raised before the old Commission 
in my dissent filed on August 9, 1946, namely : 

“First, in my judgment, the order is too indefinite and obscure to be fol- 
lowed. The first half merely says, ‘Look at what Standard did and don’t 
do that.’ I refer specifically to those portions of the order which state that 
the respondent is ordered to cease and desist from discriminating— 

“*]. By selling such gasoline * * * inthe manner * * * stated in the 
findings * * *, 

“*2. By continuing or resuming the discriminations * * * described 
in the Commission’s findings * * *. 

“3. By otherwise discriminating * * * in a manner * * * similar 
to * * * the discriminations * * * referred to * * * in the Commis- 
sion’s findings * * *.’ 

“An order is a command to do or refrain from doing certain things, and 
thus should interpret the Robinson-Patman Act ideals into completely under- 
standable, explicit directions. 

“To rely on the findings of facts to determine the command of an order is 
bad. How can businessmen determine the standard at which they must aim 
if the Commission will not set down in words and figures in the order what is 
illegal? 

“The order of the Commission, being of a negative quality, that is to say, 
an order to cease and desist, should ban specific acts and thus by a series of 
quasi-judicial exclusions, direct all men of enterprise toward the best 
practices of their trade.” 

As to the validity of the balance of the order and the modified findings pro- 
posed by the Commission pertaining to the issue of good faith meeting of com- 
petition, I reserve judgment until the matters have been developed through 
presentation of briefs and oral argument. 

LOWELL B. Mason, Commissioner. 
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{For immediate release] 


FEDERAL TRADE COMMISSION, 
OrFriIce oF INFORMATION, 
Washington, D. C., January 21, 1953. 


Orper (43889) (Or) Price DiscRIMINATION 


Selling of gasoline of like grade and quality (1) to one retailer at a price lower 
than the price charged a competing retailer and (2) to a retailer at a price 
known to be higher than the price at which it is being sold to a competing retailer 
by a wholesaler-customer who receives a price less than the retailer-customer 
price is forbidden in a modified cease-and-desist order issued against the Standard 
Oil Co. of Indiana, 910 South Michigan Avenue, Chicago, the Federal Trade 
Commission announced today. 

Such price discriminations are held by the Commission to be in violation of 
section 2 (a) of the Clayton Act. as amended by the Robinson-Patman Act. 

This order is the final action by the Commission on a complaint filed in 1940, 
charging Standard Oil of Indiana with selling gasoline to 4 dealers at prices 
% cent to 1% cents lower than the prices charged by it to other Detroit retailers 
for gasoline of the same grade and quality. 

The four favored dealers were: Citrin-Kolb Oil Co.; Stikeman Oil Co., Ine.; 
Wayne Oil Co., and Ned’s Auto Supply Co. Ned’s Auto Supply Co. sold all the 
gasoline it purchased from Standard Oil at retail, the other three sold both at 
retail and wholesale, and each was arbitrarily classified by the respondent as 
a “jobber.” 

In allowing jobber classifications to the 4 dealers, together with the tank-car 
price of 1% cents per gallon less than the regular retailer-customer price, Stand- 
ard Oil did not require that such dealers sell only at wholesale. 

Aside from the 1%-cent price discriminations granted to the 4 favored cus- 
tomers, Standard Oil for a period of time allowed Ned’s Auto Supply Co. a price 
0.5 cents a gallon off the regular tank-wagon price charged to all other retail 
dealers. 

Commissioner Lowell B. Mason joined with Commissioner Albert A. Carretta 
in a dissent from the findings as to the facts on the basis of which the order was 
issued. 

The Commission's finding in part is that the respondent necessarily knew at 
the time of the passage of the Robinson-l’atman Act, and subsequently, that its 
standard for granting tank-car prices on its gasoline was in all substantial 
respects the same as the standard used by its major competitors. 

“It was evidently then relying, as it is now relying,” the findings state, upon 
the position that so long as the pricing method in existence prior to the passage 
of the Robinson-Patman Act remains unchanged it can defend its price discrimi- 
nations on the ground that its lower prices were granted in good faith to meet 
equally low prices of its competitors. 

“Upon this same theory, respondent’s competitors, * * * might also defend 
their similar price differences on the ground of meeting respondent's equally 
low prices or the equally low prices of other competitors. The Commission does 
not construe the words ‘in good faith’ in section 2 (b) (of the Clayton Act, as 
amended) as permitting that result. In the circumstances shown to exist, the 
Commission does not believe that the statute provides a means of effectively 
insulating any particular pricing pattern from attack or that it guarantees that 
so long as a pricing pattern in effect prior to 1936 remains undisturbed, price 
discriminations made pursuant to that pattern may be lawfully continued.” 

The Commission points out that Standard Oil has had long experience in the 
distribution of gasoline and is necessarily familiar (1) with the costs of operat- 
ing retail service stations and bulk plants, (2) with the profits available to the 
operators, and (3) with the competitive results that may be expected when 
retailers are given different prices. It therefore concludes that “the respondent 
has not shown that the discriminatory prices allowed Ned's Auto Supply Co., 
Citrin-Kolb Oil Co., Wayne Oil Co., and Stikeman Oil Co., were lower prices 
granted in good faith to meet equally low prices of competitors.” 

In his dissenting opinion, Commissioner Carretta contends the presumption of 
validity of prices should be given consideration by the Commission and points out 
that, in the absence of evidence to the contrary, “it is not to be lightly dismissed 
under our system of jurisprudence.” 
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“When a respondent seeks to avail itself of the defense provided in section 2 
(b) of the Clayton Act, as amended by the Robinson-Patman Act,” he continues, 
“such respondent must assume the burden of affirmatively proving to the satisfac- 
tion of the Commission that his lower price was made in good faith to meet an 
equally low price of a competitor. As one of the tests of determining whether 
respondent lowered its price in good faith to meet the equally low price of a 
competitor, the Commission must be satisfied that the respondent did not know, 
or did not have reason to believe, that the competitor’s lower price which he was 
meeting was or might have been unlawful, and that he acted as a reasonable, 
prudent man would have acted under the circumstances.” 

The record is replete with uncontroverted testimony, Commissioner Carretta 
said, that (1) the Detroit gasoline market during the years covered in the com- 
plaint was of the “dog eat dog” variety; (2) it was described as the “dumping 
ground” for gasoline from the midcontinent and other oil fields; and (3) that it 
was not a market of scarcity.” 

The record discloses, he says, that the respondent lost 3 of its 7 jobbers in the 
years preceding the issuance of the complaint, and that it is clear that these 
accounts were lost because the respondent refused to meet the lower prices offered 
to such customers by respondent’s competitors. 

“* * * Tam satisfied,” Commissioner Carretta concludes, “that there is nothing 
in the 8,000 pages of evidence in this record which might cause me to suspect that 
the respondent knew, or that it nad reason to believe that the competitor’s lower 
price which it was meeting was, or might have been, unlawful. * * *” 

“Contrary to the conclusion of the majority of the Commission, the finding in 
this matter should be: ‘The respondent’s price reduction was made in good faith 
to meet a lawful, equally low price of a competitor.’ ” 

In joining in this dissent, Commissioner Mason also issued a statement quoting 
from his dissent of August 9, 1946, to the original modified order in which he 
pointed out that the respondent had proved that it had granted a lower price 
in good faith to meet the competitor’s price. 

The Commission’s original order issued in October 1945 held Standard Oil 
in violation of section 2 (a) of the Clayton Act, as amended by the Robinson- 
Patman Act, by discriminating in price among different purchasers of its gaso- 
line. 

This order was modified by the Commission in August 1946, by eliminating 
differentials of less than one-half cent per gallon which did not adversely affect 
couipetition, and by restricting the prohibition definitely and specifically to 
the conditions found to exist in the Detroit trade area. 

On October 4, 1946, the respondent filed with the United States Court of 
Appeals for the Seventh Circuit a petition for review of the Commission’s 
modified order. On April 29, 1949, the court issued a decree modifying the 
order in certain respects. 

On February 14, 1951, the court of appeals, acting on a reversal of its decree 
by the Supreme Court, vacated and set aside its former judgment and remanded 
the case to the Commission. 

In its original proceedings, the Commission acted on the theory that inas- 
much as actual injury to competition at the retail level was established, the 
question whether or not the respondent’s price discriminations were made in 
good faith to meet equally low prices of competitors was immaterial as a 
matter of law, and the Commission expressly refrained from finding the facts 
on this phase of the case. The Commission found instead that even if the lower 
prices to the four “jobbers” were granted in good faith to meet equally low 
prices of competitors this would not constitute a defense to the price discrimi- 
nation charge within the meaning of section 2 (b) of the Clayton Act. This is 
the point on which the Supreme Court disagreed with both the Commission 
and the court of appeals. 

It held instead, that a seller may successfully defend against a charge of 
price discrimination, even in the face of affirmative proof of injury to competi- 
tion at the retail level, by showing that he was meeting in good faith a price 
offered his customer by a competitor, * * *, 
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[For immediate release] 


FEDERAL TRADE COMMISSION, 
OFFICE OF INFORMATION, 
Washington 25, D. C., March 27, 1953. 


STANDARD OIL CASE FILED FOR REVIEW 


The Federal Trade Commission today announced that it has certified the sup- 
plemental record in the case against the Standard Oil Co. of Indiana, to the 
United States Court of Appeals for the Seventh Circuit (Chicago) for review: 

In October 1946, the Commission issued an order (modified in certain respects 
in August 1946) directing the Standard Oil Co. of Indiana to cease and desist 
from certain price discriminatory practices in the interstate sale of its gasoline. 
The respondent filed a petition in the United States Court of Appeals for 
the Seventh Circuit for a review of the Commission’s order. Subsequently 
the court of appeals issued a decree slightly modifying the order and ordering 
it enforced as so modified, and the respondents then petitioned the Supreme 
Court for a writ of certiorari which was granted. The Supreme Court reversed 
the court of appeals, holding, contrary to the expressed views of both the court 
of appeals and the Commission, that under the provisions of section 2 (b) of 
the Clayton Act, as amended by the Robinson-Patman Act, a seller may suc- 
cessfully defend against a charge of price discrimination, even in the face of 
affirmative proof of injury to competition at the retail] level, by showing that 
he was meeting in good faith a price offered his customer by a competitor. 
Hence, the Court said, a finding on this: point should have been made by the 
Commission and the failure of the court of appeals to so hold was erroneous. 
Acting on the reversal of its decree by the Supreme Court, the court of appeals 
vacated and set aside its former judgment and remanded the case to the 
Commission. 

On January 16, 1953, the Commission issued modified findings as to the facts 
holding that the respondent had failed to justify its price discriminations by 
showing that its lower prices were granted in good faith to meet equally low 
prices of its competitors. 

At the same time the Commission issued a modified order directing the 
respondent to cease and desist selling gasoline of like grade and quality in inter- 
state commerce (1) to one retailer at a price lower than the price charged a 
competing retailer and (2) to a retailer at a price known to be higher than the 
price at which the gasoline is being sold to a competing retailer by a wholesaler- 
customer of the respondent who receives a price less than the direct retailer- 
customer. 

Commissioner Lowell B. Mason joined with Commissioner Albert A. Carretta 
in a dissent from the findings as to the facts on the basis of which the Commis- 
sion’s order was issued. 

Commissioner Mason also has issued a memorandum dissenting from the 
request of the majority of the Commission that the court of appeals review 
the modified findings and the order issued against the Standard Oil Co. of 
Indiana. 

“There is no authority for the circuit court to grant the request of the ma- 
jority of the Commission for review of its modified findings and modified order,” 
Commissioner Mason declared, “because (1) the full power of judicial review 
upon the proceeding instituted by the petition to review filed by Standard Oil 
Co., was exhausted when all the issues involved therein were reviewed and the 
error of law in the proceeding pointed out; (2) there is not now any issue 
before the court upon which the power of judicial review may be exercised; 
and (3) the case is now in the same status as though it had never been in 
court, and there is no power in the court and no statutory procedure for the 
eourt to review the findings and order as requested by the majority of the 
Commission.” 
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[For immediate release] 


FEDERAL TRADE COMMISSION, 
OFFICE oF INFORMATION, 
Washington 25, D. C., January 14, 1955. 


PRICE DISCRIMINATION-——ORDER 4389 (OIL PRODUCTS) 


The Federal Trade Commission announced today its denial of a motion by 
Standard Oil Co. of Indiana to reconsider its modified findings and order to 
cease and desist issued on January 16, 1953. 

In denying the motion the Commission stated that its disposition of certain 
motions seeking modification of findings and order to cease and desist in the 
matter of Chain Institute, Inc., and others (Docket No. 4878) “are equally appli- 
cable to and govern the disposition of the pending petition.” 

In its opinion denying the motion for reconsideration in that case the Commis- 
sion refused to reopen and reconsider matters merely on the basis of changes 
in the membership of the agency. 





NOTE 


Prior to these hearings, this committee wrote to a number of professional 
economists, inviting their views on the question of hard versus soft competition. 
As a whole, these economists were most generous in their response, and their 
letters will be extremely helpful to the committee in its deliberations. 

As the committee’s initial letter inviting comment did not indicate that the 
replies might be published, the result was that several who gave their views 
requested that their statements not be published; others suggested that they 
would like to have their statements published, but as to the majority of the 
replies, the question of publication is open. 

Consequently, it has been decided to publish only the replies received from 
those economists who were members of the Attorney General’s National Com- 
mittee To Study the Antitrust Laws. Of these there were two: Prof. Morris 
A. Adelman (Massachusetts Institute of Technology) and Prof. Clare E. Griffin 
(University of Michigan School of Business Administration). 


MASSACHUSETTS INSTITUTE OF TECHNOLOGY, 
DEPARTMENT OF ECONOMICS AND SOcIAL ScIENCE, 
Cambridge, Mass., November 29, 1955. 
Hon. WRIGHT PATMAN, 
House Office Building, Washington 25, D. C. 


DEAR REPRESENTATIVE PATMAN: Thank you for your letter of October 17. 
I will try to state in brief my views on price discrimination, in the context 
of the Robinson-Patman Act. This act (as presently interpreted) usually re- 
quires price discrimination, in the economic sense. Whether this discrimination 
be good or bad, it does generate certain economic results. 


CONCEPTS OF DISCRIMINATION 


The definition used in your letter, i. e., discrimination as selling to different 
buyers at different prices “where the differences in prices are greater than the 
differences in the seller’s costs of serving the different buyers” does not con- 
form to the standards of the Robinson-Patman Act, and is seriously incomplete 
by economic standards. 

As to the Robinson-Patman Act; only such cost differentials exist in its con- 
templation as can be proved to exist, and proved for every element of the 
differential. In practice this has meant: proved beyond any reasonable (or 
even unreasonable?) doubt. Since most costs, especially distribution costs, 
contain large areas of uncertainty, this amounts to a rule that all doubtful or 
complex items of cost difference must be treated as officially zero. Moreover, 
even when proof of cost “justification” could be successfully made, its heavy 
costs discourage any attempt to make it. Even more important, this expense 
is usually against the interests of thhe seller, who naturally wants to collect the 
highest possible price. Hence the effect of the act as interpreted is to prescribe 
uniform prices despite nonuniform costs. Even when “the differences in prices 
are [not] greater than the differences in the seller’s costs,” the differences are 
effectively prohibited. 

Uniform prices despite nonuniform costs constitute price discrimination in 
economics, and also in most Sherman Act cases, although the record is not 
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consistent in this respect. However, the economic definition, i. e., net dif- 
ferentials over cost, is adhered to in the last important Sherman Act case in 
this area, shoe machinery. Here the court treated price discrimination as a 
symptom of monopoly power, although not in itself a ground for liability. 
Waiving comment on the law of the case, I believe the court was correct in its 
economic analysis. (It is sometimes claimed that any large diversified firm is 
engaged in anticompetitive discrimination; for two sharply opposing views on 
the subject, which is not wholly within the scope of your letter, see: Joel B. 
Dirlam and Alfred E. Kahn, Fair Competition (p. 151 (1954) ; contra, A. D. H. 
Kaplan and Alfred E. Kahn, Big Business in a Competitive Society, supplement 
io Fortune, February 1953.) 


TYPES OF DISCRIMINATION 


In general, there seems only one important distinction between price dis- 
crimination with price differences as opposed to price discrimination with uni- 
form prices. The distinction is that price discrimination with uniform prices 
(required by the Robinson-Patman Act) can be much more easily maintained by 
concerted action. 

Economists do generally distinguish between unsystematic, transitory dis- 
crimination on the one hand and systematic, permanent discrimination on the 
other. 


UNSYSTEMATIC DISCRIMINATION 


My opinion is that it generally serves a useful purpose in breaking through 
attempts to maintain a price above the competitive level. The force of com- 
petition does not break through at all points and altogether ; it starts some place, 
and the knowledge that one buyer has better terms serves to roll up the whole 
price front; conversely with price increases. The only qualification worth 
mentioning is the possible case of a buyer who is always first in line. Although 
the discriminatory price to such a buyer might be quickly followed by the same 
price to everybody else, still on the average, through time, he would be paying 
a lower net price. True, he would in effect be policing the buyers, and thus 
serving a useful purpose; but even policemen can be overpaid. 


SYSTEMATIC DISCRIMINATION 


This seems to me to be both a symptom of monopolistic behavior, and also an 
undesirable result of it. It is a symptom because if sellers acted independently 
of each other, they could not, on any given product, permanently take larger 
net returns from some customers than from others. (The Robinson-Patman Act 
usually compels this.) They would bid against each other for the wider-margin 
business, and this process would continue until the margins were evened out. 
(Of course, in the meantime, the everchanging forces of supply and demand 
would have created new inequalities, which in time would also be evened out, and 
so on without end.) Permanent systematic differentials in net return—not mere 
price differences—can only be explained as due to some agreement or under- 
standing among sellers that they will refrain from this process of bidding for the 
higher-margin business. As a result, they collect a higher total revenue than 
under active competition. This understanding may or may not be reached by 
illegal collusion. The result, however, is the same as what we would get from 
a cartel controlling the industry, or a single monopolist. Either type of monopoly 
is able to exploit the needs of each buyer or group of buyers and get the highest 
possible price from each. 

A monopolist buyer can similarly discriminate in the prices he pays. But he 
cannot induce price discrimination among sellers. The prevailing belief to the 
contrary is without any support in fact or logic. 


EFFECTS 


Permanent and systematic discrimination is not only symptomatic of non- 
competitive behavior; it also serves to handicap some buyers and aid others, 
for reasons unrelated to efficiency. The “short-haul-long-haul” discrimination 
once practiced by the railroads is a classic example; so is basing-point pricing. 
Another example is section 2—c of the Robinson-Patman Act. To benefit sellers 
and certain types of middlemen, such as brokers, there is in effect a tax on direct 
buyers who do not buy through brokers; on cooperative buying groups; on chain 
stores ; and on certain types of manufacturers. 
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In general the effect of the Robinson-Patman Act is to encourage and indeed 
to enforce the cartel-like results whenever sellers have nonuniform costs. For, 
any seller who contemplates the normal competitve conduct of bidding for 
higher-margin business by taking a lower price, and so passing on some of the 
savings to his customers, knows that he must go to great trouble and expense 
to “justify” the price to a Federal Trade Commission which is not exactly eager 
to see it “justified.” But there is something much more important. Every seller 
knows that every other seller is just as inhibited as he. 

Under a strict cartel agreement, every seller adheres to the uniform price 
and disregards lower costs of serving some buyers because he knows that the 
others will not lower prices and run the risk of the cartel penalties. Under the 
Robinson-Patman Act today, a seller adheres to the uniform price and disre- 
gards lower costs of serving some buyers because he expects that others will not 
lower prices and run the risk of Government suits or treble-damage suits. Thus 
the law provides each seller with a good working assurance that every other 
seller will adhere to the uniform prices, which are higher than would be charged 
under competition. : 

The Robinson-Patman Act therefore requires systematic, permanent price 
discrimination whenever the costs of serving various buyers are different, by re- 
quiring that the same price be charged. Such is certainly its main. thrust, 
although it would be incorrect to say that all Robinson-Patman cases are of this 
type. One should in any fair account also mention cases such as General Foods, 
which involved price discrimination in the economic sense, and was in my 
opinion wrongly decided. (My reasons will appear in the University of Penn- 
sylvania Law Review this winter.) But I believe the usual type of case has 
been where there was either no discrimination in the economic sense, but rather 
an attempt to pass on cost savings, or else when the discrimination was unsys- 
tematic and probably (though not certainly) beneficial. 


“HARD” AND “SOFT”? COMPETITION 


I am unable to comment on the “hard versus soft” competition argument, be- 
cause the meaning of these words is not clear to me. If by “hard competition” 
is meant nondiscriminatory differentials or unsystematic discriminations, I 
would consider it as almost always desirable. 


“MEETING” OR “BEATING” A PRICE 


I think the economy would be better served if businessmen had the right to 
beat prices. The assurance that nobody will beat a price is the prerequisite for 
any group agreement on price. However, I do not wish to give the impression 
that either “meeting” or “beating” has any definite economic meaning. Hither 
“meeting” or “beating” a price may constitute discrimination or nondiscrimina- 
tion. For example, when a uniform price serves to discriminate against lower- 
cost buyers, competition may break out by one seller “beating” another’s price 
until, perhaps, all the cost savings have been passed on and there is no more 
discrimination. The first seller to reach this nondiscriminatory level is “beating” 
a price; all others are “meeting” his price. On the other hand, a seller may also 
discriminate, in the economic sense, by beating a price; whereupon others do 
likewise by meeting his price. 

The real importance of either “meeting” or “beating” derives from the basic 
fact that the Robinson-Patman Act enforces price discrimination, in the eco- 
nomic sense. This means that it makes some buyers much more profitable to 
serve than others. Businessmen, unable to respond in normal competitive fash- 
ion, by simply lowering price, will bid for this kind of business in a number of 
ways. They may go in for more elaborate selling expenses. They may violate 
the law and grant illegal—although nondiscriminatory—preferences to some of 
these buyers. I understand from your public statements that this is rather 
frequently done. Or, sellers may give up all their customers except the low-cost 
type, to whom they may then legally grant the lower price to reflect cost savings. 
Once these more specialized sellers are able to grant lower prices, the pressure 
is increased on the other sellers to meet those lower prices. 

Thus the permission to meet a lower price mitigates the discrimination im- 
posed by law; in that cost savings may sometimes be passed on to consumers 
to meet competitive price offers. This mitigation is very limited today. It may 
become much more important in the future. It can never become of dominant 
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importance because the heavy burden of proof of showing “good faith” under 
section 2-b of the Robinson-Patman Act is still on the respondent. 
Yours very truly, 


M. A. ADELMAN, 





UNIVERSITY OF MICHIGAN, 
ScHoot or Business ADMINISTRATION, 
Ann Arbor, November 7, 1955, 
Hon. Wrieut PATMAN, 
* Chairman, Select Committee on Small Business, 
House of Representatives of the United States, Washington, D, C. 


Dear Mr. PATMAN: In the attached statement I have tried to comply with 
your request to list in summary form the more important arguments for and 
against price discrimination. 

I regret that time did not permit me to make a more complete and more highly 
polished statement. I hope that these suggested points will be of some slight 
help. 

Sincerely yours, 


Criare BE. GrirFin. 
Price DIscRIMINATION—ARGUMENTS PRO AND CON 
I. DEFINITION 


The “rough” definition of price discrimination as “a seller’s selling simultane- 
ously to different buyers at different prices, etc.,” perhaps inadvertently fails to 
indicate that the concept is limited to sale of the same product. As the state- 
ment stands it would seem to imply that if a seller like the Ford Co. should 
sell a passenger car to 1 buyer and a truck to another buyer when the 2 buyers 
are In competition and when the cost of the truck and the passenger car was 
the same, discrimination would be held to exist if the prices were different. This, 
it would seem to me, would be a fantastic extension of the view that prices 
should be based upon costs, I assume that this implication was not intended. 


Il. THE CASE AGAINST PERMITTING PRICE DISCRIMINATION 


(a) The economic case against permitting businessmen to engage in price dis- 
crimination, it seems to me, rests upon an extension of the economic model of 
perfect competition into the real world. It is true that under the rigorous as- 
sumptions of perfect competition (perfect knowledge of the market, perfect mo- 
bility of the factors of production, etc.) no seller would accept a lower price 
from one buyer than from another and no buyer would pay a higher price than 
the single price which would prevail in the market. These conditions, of course, 
do not exist in the real world, but it might be argued that the closer we can come 
to the results that would be yielded by perfect competition the better. Against 
that view it has been urged that if some of the conditions of perfect competition 
do not exist then you may make matters worse by trying to force some of the 
other conditions. (This argument was advanced by Prof. J. M. Clark in his essay 
on workable competition. ) [ 

There are several arguments for the principle of single price when it results 
naturally from the theoretical state of perfect competition. Notable among these 
is the argument that under these conditions you would get a perfect allocation 
of the factors of production. 

Another argument of a noneconomic nature that may be advanced against 
price discrimination is that for social or political reasons you may want to 
preserve particular businessmen or forms of business regardless of their eco- 
nomie efficiency and, therefore, you might want to prohibit any price policies 
which would be inimical to the established businessmen. On the face of it this 
argument has no merit from the economic point of view, but I recognize that 
the problems of the world are not solely economic. 

Another case where price discrimination might be argued to be objectionable 
is when a large buyer can force a lower price than is given to others upon a 
seller (possibly a small one) merely on the ground of the hardship that would 
be imposed upon the seller if the purchase were withheld. This condition is 
a difficult one even to define and much more difficult to evaluate, for usually the 
large buyer does have different alternative sources of supply or the possibility 
of producing the product himself which, as mentioned below, can be advanced 
as arguments for permitting the discrimination. 
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Ill. ARGUMENTS FOR PERMITTING BUSINESSMEN TO DISCRIMINATE IN PRICE 


(a) It is a natural and healthy form of competition in the realistic setting of 
imperfect competition. 

1. Competition can be defined as the rivalry of businessmen to get business. 
In the actual world the degree of competition varies between one part of the 
market and another. There are several reasons for this. One of the important 
ones is that buyer A may be able to tap several sources of supply, whereas buyer 
B’s sources are more limited. Also, buyer A may have the very real possibility 
of producing the prvduct himself. In either of these cases it seems quite natural 
that a seller may have to make more concessions to buyer A than to buyer B. 
These concessions may take the form of lower prices or other forms. It should 
always be remembered that sellers do not like to make concessions, they do 
so only because they find the concessions necessary for one reason or another. 

2. The purpose of offering a lower price to some buyers than to others is usually 
to get marginal business. This business, of course, may be provided either by 
large buyers or by small ones. Indeed the situation may well exist where a buyer 
operating at higher costs because of small volume or for other reasons can only 
handle the product in competition with his more efficient competitors if he gets 
a price concession. 

(b) Price discrimination may well have the effect of lowering prices to con- 
sumers. 

1. One reason for this is the existence of overhead costs on the part of the 
producer-seller. An example of public authorities permitting and even encour- 
aging discrimination under these conditions is found in public utility rates where 
electrical current is sold at lower rates to industrial users than to residential 
consumers. The effect of this discrimination may well be that the domestic cen- 
sumers get a lower rate on their current than would be possible if the industrial 
users were required to pay the same rate. The reason, of course, is that the high 
rate to industrial users might discourage the use of the current, volume would 
thereby be reduced and the per unit cost to the consumer would be raised. It 
is presumably this consideration that led Prof. J. M. Clark to say in his economics 
of overhead cost that discrimination is the key to economic efficiency. Of course 
in this ease the discrimination is generally between buyers who are not in com- 
petition with one another. But this does not impair the effectiveness of the 
argument as to lower prices in general. 

The principle involved may be described as not charging what the traffic will 
not bear. 

2. Price discrimination is frequently the first step in a general price reduction. 
This argument is that a seller having initially a single price is forced to offer a 
price concession to some of his buyers. But if this concession becomes known to 
the others it will form the basis of a demand for a similar concession to them 
which the seller may feel impelled to grant. Even if the concession does not be- 
come known the seller may recognize that he is aiding the buyer who is paying 
the lowest price to gain business at the expense of the other buyers. This is 
obviously unfavorable to him (the seller) and he may feel therefore that as a 
matter of self-protection he has to extend the concession to the others. A similar 
situation exists where all the suppliers of an industry are maintaining a fairly 
“standard” price until one of them, desiring to get more business, offers a 
“secret” price concession. But buyers are not likely to keep the secret from 
the other sellers and they in turn are importuned to offer the lower price and do 
so. Finally, the so-called secret price becomes the prevalent one and ultimately 
it is recognized as the new standard price. By this process the prices to buyers 
and to consumers are lowered. 

8. Another situation is where a seller is uncertain about the effect upon total 
demand if he should lower his price but he wishes to experiment. (In terms of 
economic theory he wishes to test the elasticity of demand.) He, therefore, 
lewers his price in one area or to one group of buyers and observes the result. 
If the lower price is effective in bringing forth a larger volume of business he 
may then apply it to the whole line of sales. To require that he must lower the 
price to all if he does so to any would tend to discourage price changes. 

(¢e) People who object to price discrimination may concede that a competitor 
should be allowed to meet the lower price given to a particular buyer by another 
competitor but insist that this should permit only an exact meeting of price. 
This limitation, I believe, is too rigorous. It may often be necessary for the 
one competitor to beat the price of the other perhaps because of the sheer 
inertia of the buyer or perhaps because the product being sold to one buyer 
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bears a national brand and the same product sold to another is to be sold under 
a private brand. It can well be argued that the surrounding circumstances are 
80 numerous and varied that the seller should be allowed to use his business 
judgment as to the amount of concession which he feels is necessary in order 
to get the business, always bearing in mind that he does not want to make a 
larger concession than is necessary. 


IV. SOME GENERAL OBSERVATIONS 


(a) In my view the economic system has as its principal end and object the 
welfare of consumers. Its primary object is not to provide a comfortable situa- 
tion for businessmen. A possible criticism of prohibitions such as the one 
against price discrimination is that they reverse this emphasis. 

(0) In my opnion one of the most important requirements of a good economic 
system is that it shall encourage innovation. This requirement is especially 
pronounced in the field of distribution, for it is commonly observed that the 
rate of increased productivity in distribution is rather less than in manufacturing 
and other sectors of the economy. We should, therefore, not place handicaps 
upon new methods of distribution even though the majority of wholesalers, 
retailers and others engaged in the trade may demand them. The greatest 
danger in a democracy is that the political power of the established groups 
may be used to make it difficult for the innovator. 

(c) Another general observation is that sound economic theory does not 
justify the assumption that prices should be based on cost. Certainly the 
demand side of the equation should be given equal prominence and the different 
buyers vary widely in the intensity of their demand and in the alternative 
sources of supply available to them. To maintain a dynamic and self-adjusting 
economy requires, I believe, that sellers shall be free to adjust their prices to 
these varying conditions of demand. 
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